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CURRENT TOPICS 


New Inner Temple Hall 

THe informal opening by Lorp Oaksey of the new Inner 
Temple Hall at the beginning of the Michaelmas term on 
4th October, quietly celebrated though it was, was an 
important event in the post-war history of the Temple. It is 
now fourteen years since the old hall was destroyed, and it is 
nearly three years since the QUEEN laid the foundation stone 
of the new hall. The old hall was nineteenth-century Gothic, 
by Smirke. The present building, which is approximately 
on the same site, is Georgian, with a steep tiled roof and red 
brick walls with stone trimmings. The bricks are hand-made 
and the walls are nearly three feet thick. The floor is of marble 
and is heated from beneath. The windows reach to the top 
of the hall and contain the armorial bearings of former 
Lord Chancellors who have been benchers of the Inn. The 
architect of the hall, as well as of the adjacent library, the 
building of which is well advanced, is Sir HUBERT 
WorRTHINGTON. With the hall rebuilt, the site of the new 
Tanfield Court clear of the old Lamb Building opens to view 
the whole of the south side of the Temple Church. The 
south side of the hall has a clear view of the Temple Gardens 
and the Thames, owing to the re-siting of the new Crown 
Office Row, which has been designed by Sir EpbWARD MAUFE. 
The shape of the Temple of the near future is now clearly 
visible. May it be as permanent in its rediscovered 
tranquillity as it was thought to be in the centuries before 1939. 


Adopted Children and the Marriage Settlement 

Section 13 of the Adoption Act, 1950, consolidated a 
reform, then only a few months old, which alleviated for the 
future a long-standing anomaly affecting the proprietary 
rights of an adopted person. The 1926 Act which introduced 
legal adoption to this country effected only a qualified 
substitution, as regards rights and obligations, of adoptive 
parents in place of the natural family of the child. Section 5 (2) 
declared that an adoption order should not deprive the child 
of an interest in property under an intestacy or disposition 
nor confer on it any such interest as the child of the adopter. 
Only in special contexts (see, e.g., Re Fletcher, deceased | 1949 
1 All E.R. 732) could one whom a testator had adopted in 
due legal form rank as child or issue of the testator in the 
construction of a gift. Then, as a result of the experience 
of twenty-four years’ working of the Act and of the delibera- 
tions of a committee, the position was reversed. In any 
disposition by will or inter vives made after the date of the 
adoption order, references to the child or children of the 
adopter are read as including, and references to the child or 
children of the adopted person’s natural parents as not 
including, a reference to the adopted person. And _ the 
intestacy law is correspondingly modified. But the assimila- 
tion of the child into the family of the adopter is still not for 
all purposes complete. To bring into play s. 13, the intestate 
decease or the disposition must occur or be made after the 
date of the adoption order, and a disposition is made, according 
to Re Gilpin (1954) Ch. 1, when the document is executed, not 
when it takes effect. Best v. Best 1955) 3 W.L.R. 334; 
ante, p. 543, furnishes another example of the restrictive 
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effect of the requirement that the adoption must precede 
the disposition. KARMINSKI, J., there accepted that the 
general tenor of the 1950 Act was to put adopted children 
as nearly as possible in the position of children of the marriage 
of the adopters, but could not hold that that general aim, 
expressly stated though it is in s. 10 (2) of the Act, overrode 
the limiting words of s. 13. Neither did his lordship feel 
able to allow a variation of the marriage settlement so as to 
bring into benefit a child subsequently adopted, at all events 
in the absence of an accompanying pecuniary benefit to the 
younger child who had been born of the marriage. 


Solicitors and Historic Documents 

ACCORDING to a leading article on Historic Documents in 
the Law Society's Gazette for October, 1955, of some 31,000 
documents of historical value saved by the Records 
Preservation section of the Public Records Association since 
The Law Society’s exhibition at Scarborough in 1953 of 
historical documents salved from solicitors’ offices, the great 
majority came from solicitors’ offices. The Association believe 
that this is an indication of the work which has still to be 
done rather than the measure of a task unaccomplished. It 
is not only documents of obvious antiquity or known value 
which are sought. It is pointed out that even papers of the 
late nineteenth century often contain information of great 
value to those engaged in historical, social or economic 
research. Business records are now of particular interest 
and are catered for separately. The Association, it is stated, 
is always prepared to accept deposits of unneeded documents 
either as gifts or on “‘ permanent loan’’; the latter arrange- 
ment does not entail any change in the ownership of the 
documents, and the solicitors who deposit them can recall 
them at any time should this prove necessary. All under- 
takings by the Association are scrupulously observed. <A 
telephone message to CLErkenwell 0436 will ensure that a 
representative of the Association will call and offer advice 
as to suitable arrangements for the disposal of the documents. 
Prov.acial members can obtain similar services by writing to 
the Records Preservation Section of the British Records 
Association at the Charterhouse, Charterhouse Square, 
London, E.C.1. 


Taxation of Professional Men 

AMONG the papers read at the autumn meeting of the 
Institute of Chartered Accountants of England and Wales, 
from 6th to 8th October, was one by Mr. J. E. TALsor, 
F.C.A., on “‘ Recent Developments in Taxation.’” He touched 
on two matters of interest to the legal profession. One was 
the subject of pensions for the self-employed, on which he 
said that the cost to the Exchequer by way of full tax relief, 
unanimously recommended by both the Royal Commission 
and the second Tucker Committee, might seem a reasonable 
price to pay for the removal of a serious injustice to important 
sections of the community. The speaker expressed the hope 
that the Government would not delay implementation of the 
recommendation. Ina reference to Bentleys, Stokes and Lowless 
v. Beeson (1952), 33 T.C. 491, Mr. Carrington said: ‘‘ The 
explosion of an old myth that all business entertaining is 
unprofessional was overdue. It should be noted, however, 
that this decision was given in relation to the cost of providing 
for existing clients and their professional adviser lunches or 
dinners during which the client’s business was discussed ; 
and that the custom of transacting professional business over 
lunch or dinner was designed to meet the convenience of the 
client and also of the adviser, who was thereby enabled to 
devote the remainder of the day to the routine work of the 
office.”’ 
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British Property and Rights under the Austrian Treaty 


THE current number of the Law Society's Gazette contains a 
useful note on the Austrian State Treaty, signed in May, 
1955, which came into force on 27th July, 1955. The English 
language text (Cmd. 9482) is published by H.M. Stationery 
Office, price 1s. The Gazette notes that art. 25 concerns the 
property, rights and interests in Austria of the United 
Nations and their nationals as defined in para. 8 (a). 
Paragraphs 1, 2 and 3 provide for the restoration of all such 
legal rights and interests and the return of all such property 
as it now exists free of all charges and encumbrances to which 
they may have become subject as a result of the war with 
Germany. British claimants who qualify as United Nations 
nationals and whose property has not been already returned 
to them under the provisions of Austrian law, such as the 
existing Austrian restitution laws, should apply within one 
year of the coming into force of the Treaty to The Federal 
Ministry of Finance, Johannesgasse 5, Vienna I. In addition, 
claimants are invited to send two copies of any fresh claim 
which they now lodge with the competent Austrian authorities 
to the British Embassy, Reisnerstrasse 40, Vienna III, for 
purposes of record. Leaflets showing how to claim and 
claim forms can be obtained from Oesterreichische Staats- 
druckerei, Rennweg 12a, Vienna III, on payment of a fee of 
3 schillinge 50 groschen. 


Silence is Golden 


Our first impulse on reading Mr. FRANK MILTON’s short 
talk to a woman he placed on probation in the North London 
Magistrates’ Court on 3rd October is to agree heartily with 
his statement that we all have a habit of talking too much. 
As it is an important part of a lawyer’s duty to keep secrets, 
we quote the rest of Mr. Milton’s statement: ‘‘ I sometimes 
think of when I was first a magistrate. I used to have a 
notice written in front of me saying ‘ Keep your mouth shut.’ 
When in danger of talking too much I used to look at that 
and did not talk too much. You may have something like 
that and when you are feeling upset and want to go off the 
handle that may restrain you for the moment.’ This is 
good advice not only to defendants but also to magistrates, 
who have only to listen and decide. On second thoughts 
we are inclined to think that, as far as the ordinary public 
and perhaps also ,professional secret keepers are concerned, 
better advice was uttered over two thousand years ago: 
“To everything there is a season, and a time to every purpose 
under the heaven . . . a time to keep silence and a time to 
speak.”’ 


Mr. Henry Willink, Q.C. 


Mr. Henry WILLINK, Q.C., Master of Magdalene College, 
Cambridge, well remembered in the legal profession as a 
deservedly popular commercial leader and, in politics, as an 
outstanding Minister of Health, has been appointed by the 
Archbishop of Canterbury as Dean of the Court of Arches, 
Master of the Court of Faculties and Vicar-General and 
Official Principal of the Province of Canterbury, vacant by 
the resignation of Sir PHILIP WILBRAHAM BAKER-WILBRAHAM 
owing to ill-health. The installation ceremony took place at 
Lambeth Palace on 10th October. The Archbishops of 
Canterbury and York, with the approval of the Queen, have 
also appointed Mr. Willink Judge under the Public Worship 
Regulation Act, 1874, and the Archbishop of York has 
appointed him Official Principal and Auditor of the Chancery 
Court of York. Mr. Willink has just completed the customary 
two years of office as Vice-Chancellor of Cambridge 
University. 
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ALTHOUGH the County Courts Act, 1955, acceded to a place 
on the statute book on the 27th July of this year, it still 
remains for the Lord Chancellor by statutory instrument to 
appoint a day for the coming into force of those sections of it 
which will fulfil its principal function, the extension of county 
court jurisdiction in actions of contract or tort or for money 
recoverable by statute (s. 1), in actions which seek the 
recovery of land or which raise a question of the title to a 
hereditament (s. 2) and in admiralty and probate proceed- 
ings (ss. 3 and 4). We shall therefore have a future oppor- 
tunity of reminding readers of this journal of the new limits, 
possibly in connection with the anticipated enlargement of 
the legal aid scheme so as to take in proceedings begun in the 
county court. 

Some portions of the new Act, however, merit the practi- 
tioner’s active consideration straight away. They concern 
three matters, transfer, jurisdiction by agreement and appeals. 

It is of course on the plaintiff’s side that the decision is 
taken (when a choice is available) whether to sue in the county 
court or the High Court. If he chooses the county court, 
there are under the 1934 Act powers whereby, either on the 
defendant’s application (to be backed by security in certain 
cases) (ss. 44 and 49) or of his own motion because of a want 
of jurisdiction (s. 64), the county court judge may order the 
action to be transferred to the High Court. The plaintiff 
could not, before July, initiate such a transfer. This seems 
reasonable enough inasmuch as the plaintiff knows at the 
outset whether the court is able if it finds for him to award 
him what he claims, and can decide for himself whether it is 
worth while to abandon any excess over the court’s jurisdic- 
tion, as he can do under s. 42. But the sum that is likely 
to be awarded for unliquidated damages is not easy to forecast, 
and is a topic on which a plaintiff’s ideas may change after 
proceedings have been issued. It is satisfactory to find, 
therefore, that in actions for damages founded on contract or 
tort an opportunity for second thoughts is now given. A 
plaintiff in such an action may, by virtue of s. 5 of the new 
Act, apply at any time to the county court judge for an order 
to transfer the action to the High Court if he can show that 
there is reasonable ground for supposing the amount recover- 
able in respect of his claim to be in excess of the amount 
recoverable in the county court. Section 5 is already in force, 
the Rubicon being crossed at £200 until the pecuniary 
extensions are brought in. 


There are three sections of the County Courts Act, 1934, 
which enable parties to give the county court a special 
jurisdiction by consent irrespective of the amount claimed 
or the value of the subject-matter. Section 53, relating to 
equity proceedings, and s. 56 (2), which concerns admiralty 
matters, are in roughly similar terms—if as respects any 
proceedings of the type in question the parties agree by a 
memorandum signed by them or their solicitors that a specified 
county court shall have jurisdiction in the proceedings, that 
court has jurisdiction accordingly notwithstanding any 
enactment. There is a notable difference in the wording of the 
third such section (s. 43) as originally enacted, not in the 
method prescribed for recording the consent, nor in the result 
which is to follow, but in the phrase which describes the 
action to which it applies. The section purports to be capable 
of affecting ‘‘ any action assigned for the time being to the 
Queen’s] Bench Division of the High Court,’’ and no other 
action. The editors of Halsbury (3rd ed., vol. 9, pp. 141 
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and 159) can probably justify their failure to allow any effect 
to this qualifying condition by reliance upon s. 64, which refers 
back to s. 43 in the same breath as to ss. 53 and 56 (2) and in 
specific regard to any proceedings commenced in a county 
court. An action commenced in the county court and under 
consideration by the county court judge with a view to 
ordering, in default of a jurisdiction agreement, a transfer to 
the High Court can hardly be said to be one assigned for the 
time being to the Queen’s Bench Division. The discrepancy came 
sharply to light in Lea v. Moore |1955| 1 W.L.R. 38; anie, p. 43, 
where Evershed, M.R., without apparently the advantage of 
being referred to s. 64 (or to C.C.R., Ord. 16, r. 18), opined 
that s. 43 applied only where an action was proceeding in the 
Queen’s Bench Division and where parties to that existing 
action signed the appropriate memorandum. 

The Legislature has taken the opportunity of putting 
Halsbury on the side of the angels. Section 6 of the new Act 
amends s. 43 so as to redefine its scope. As respects any 
action other than one which ¢f commenced in the High Court 
would, under the Acts and rules applying to that court, have 
been assigned to the Chancery or Probate Divisions, the 
parties may invoke the amended s. 43, and the amendment ts 
to be deemed always to have had effect. In short, probate 
proceedings apart (equity and admiralty being already 
separately covered), parties may confer the consent jurisdic- 
tion on a county court without any necessity of first consti 


tuting a High Court action and having it remitted. There 
never was any jurisdiction by agreement in probate 
proceedings. 


A report in The Times of 20th January, 1955 (Post Office v. 
Freeman), underlined an oft-bewailed anomaly. Though the 
decision of a High Court judge given in final judgment 1s 
always subject to appeal on fact or law, there was before the 
1955 Act no right of appeal by which a county court judge's 
finding of fact may be challenged, save in certain admiralty 
matters. Asa corollary to its recommendations for an increase 
in the pecuniary limits of the county court jurisdiction the 
Evershed Committee suggested some alleviation of this 
grievance. There were practical difficulties*in conferring a 
general right of appeal. For one thing it would slow down the 
work of the judges if they had to take in every case the detailed 
note of the evidence which is essential if the correctness of a 
factual finding is to be examined without hearing the 
witnesses again. The compromise which the committee 
proposed, and which is effectuated in s. 12 of the County 
Courts Act, 1955, secures a right to go to the Court of Appeal 
on any question of fact in some classes of proceeding only, 
and the principal class coincides for most purposes with the 
extended slice of the new pecuniary jurisdiction. Otherwise 
the subject of a county court appeal in fields other than 
admiralty must still be a point of law or equity or a complaint 
as to the admission or rejection of evidence (1934 Act, s. 105). 

It follows that for its chief effect, s. 12, like ss. 1 to 4, 
must await the appointed day. But the section itself is not 
in terms deferred, and practitioners will do well to note some 
types of case in which an appeal on fact is already available 
under it. The most important, practically speaking, concerns 
actions for the recovery of land and those in which the title 
to a hereditament comes into question. Here the pending 
change of jurisdictional limit takes the form of a shift of 
focus. Instead of £100 in value by the year or in value in 
rent, the new criterion is to be {100 in net annual value for 


? 
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rating. The new right of appeal on fact is open when the net 
rating value exceeds £60, so that between the appeal figure 
of {60 net rateable and the present upper limit of £100 yearly 
or rental value there seems ample margin for appealable 
subjects without waiting for the change of basis to be brought 
into operation. However, what is equally important is that the 
Legislature has adopted the Evershed Committee’s view that 
possession proceedings under the Rent Acts should end, so 
far as regards the finding of facts, with the county court judge, 
who has the valuable advantage of local knowledge. Accord- 
ingly s. 12 (4) excludes any new right of appeal where under 
the Rent Acts the court can only grant possession on being 
satisfied that it is reasonable to do so. 

Again, if the relief sought by way of claim or counter-claim 
in an action of contract, of tort or for money recoverable 
under a statute includes an injunction, s. 12 (2) confers a 
right of appeal on a question of fact applicable, apparently, 
to any issue in the action, not merely to the injunction claim. 
There is no money limit in this case. Moreover, if the relief 
sought in an action of contract or tort includes an injunction 
no leave is now required for an appeal on law even though 
the claim is £20 or less (s. 12 (9)). 

Counter-claims are justiciable in the county court under the 
present law without reference to amount or subject-matter, 
in the absence of a High Court order for transfer (1934 Act, 
s. 63). Since the new appeal rights apply in any action in 
which there is a counter-claim fulfilling the conditions laid 
down for claims (1955 Act, s. 12 (2) (c)), this again indicates a 
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present possibility of appealing on fact. Subsection (3) makes 
it clear that if any claim or counter-claim in an action 
is such as to carry an appeal on fact, an appeal is possible in 
respect of any claim or counter-claim in that action, even on 
one that would not be so appealable if it stood alone. 

Lastly, leave is no longer required for any admiralty 
appeal on fact, but no such appeal is now possible unless the 
amount claimed exceeds £200 (s. 12 (7)). 

Perhaps it will make a suitable addendum to this brief 
survey of changes already effective in regard to county court 
matters if we call attention to some recent observations in the 
House of Lords by Viscount Simonds and Lords Reid and 
Somervell on the principles to be adopted by an appellate 
tribunal in reviewing findings of fact by a court of first 
instance. They are contained in Benmax v. Austin Motor Co., 
Lid. (1955) 2 W.L.R. 418; ante, p. 129. All three learned lords 
seem to contribute something important to the analysis of the 
question how far the advantages enjoyed by a trial judge of 
hearing and seeing the witnesses at first hand leave it open 
to the appeal court to differ from his conclusion : the headnote 
is, if we may say so, an excellent summary of the result. 
It distinguishes between the finding of a specific fact and a 
finding which is really an inference drawn from specific facts. 
In the case of an inferential finding of fact the appellate 
tribunal ‘“‘ will more readily form an independent opinion 
than in the case of {a finding] which involves the evaluation 
of the evidence of witnesses.”’ 

eae f 


MAINTENANCE: THE AMOUNT OF THE ORDER 


By s. 5 of the Summary Jurisdiction (Married Women) 
Act, 1895, as amended, a magistrates’ court has power to 
make an order for the payment by a husband for the main- 
tenance of a wife of such weekly sum not exceeding {5 and 
a weekly sum not exceeding {1 10s. for the maintenance of 
each child of the marriage whose custody is committed to the 
wife until the child attains the age of sixteen, as the court 
shall, having regard to the means of both the husband and 
wife, consider reasonable. It is thought that a review of some 
of the decisions of the Court of Appeal and the Divisional 
Court, given both as a result of appeals from magistrates’ 
courts and consequent upon applications for maintenance 
made in the High Court, will be of some use to those solicitors 
whose duties are concerned with matrimonial proceedings 
before justices. 

At one time it was considered that the rule of ‘‘ one-third 
joint income ’’ was applicable to orders made by justices, 
but in Ward v. Ward (1947), 63 T.L.R. 647 ; 91 Sox. J. 693, 
it was held that the rule is not applicable where both parties 
are at work and earning, and does not constitute a standard 
for justices to observe. This case followed Jones v. Jones 
(1929), 94 J.P. 30, where Lord Merrivale, P., said: ‘‘ The 
conventional standard in the divorce court derived from the 
old jurisdiction of the ecclesiastical courts, by which a wife 
is not likely to get more than one-third of the joint income, 
is very difficult to apply to a man earning wages and a woman 
able to earn money. In the usual position of husband and 
wife in such circumstances the proportion would make the 
wife substantially better off than the husband and in some 
cases, where the man’s earnings are precarious, it might leave 
him with nothing.’”” In Ward v. Ward, Lord Merriman, P., 
said: “‘I have ventured to say the same thing in even 
stronger terms in unreported cases, but Cobb v. Cobb [1900] 
P. 294 is still set up as the standard by which justices must 
act. I hope editors of text-books will take note of the fact 


that it has been repeatedly laid down in years more recent 
than 1929 that it is absurd to apply automatically to working 
class people a standard which was applicable in the days when 
income tax was one shilling in the pound, a rent-roll might 
be £10,000 a year and pin-money was {2,000 or £3,000 a year. 
The justices have to discover what is a reasonable award in 
the circumstances of the particular case. They are, of course, 
under a statutory duty to have regard to the means of the 
parties. The Summary Jurisdiction (Married Women) Act, 
1895, s. 5, empowers the justices to order such a weekly sum 

. as the court shall, having regard to the means of both the 
husband and the wife, consider reasonable, but the Act does 
not say that that is the only thing they have to consider, 
nor does it say that they are to exclude all other considerations 
than the means of the parties.’’ Wallington, J., said that he 
desired to deal only with one matter raised by counsel for the 
husband, and that was the suggestion that there was or, if not, 
there ought to be some standard upon which justices must act 
in arriving at their decision as to maintenance in these cases. 
For himself, his lordship said he should very strongly deprecate 
any such standard and he did not believe it existed, and he 
believed that it would inevitably lead to injustice in a number 
of cases if anybody tried to set a standard. 

The fixing of the amount will involve investigation into 
the income and earnings of both parties, investments and 
savings, etc., but the conduct of the parties is also to be 
considered. In Wharton v. Wharton (1952), 116 J.P. 604, 
it was held that, in determining the amount of maintenance 
to be paid by a husband, justices ought not to make an ordef 
for a small amount in order to force the wife to agree to a 
reconciliation ; the proper course is to adjourn the case 
pending the intervention of the probation officer and award 
interim maintenance. It was also held that, although s. 5 
of the 1895 Act refers to the duty of having regard to the 
means of the parties, that does not exclude any relevant 
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consideration of the conduct of the spouses, and if the conduct 
of one spouse is taken into account in determining the amount 
of the award, the justices should also take into account the 
conduct of the other spouse. In Starkie v. Starkie (No. 2) 
(1954] 1 W.L.R. 98; 98 Sor. J. 46, it was held that a wife’s 
failure to establish neglect to maintain herself did not bar 
her from proving neglect to maintain a child, and since, in 
cases under the Summary Jurisdiction (Separation and 
Maintenance) Acts, any order which is made is an order in 
her favour, she is entitled, on a finding of neglect to maintain 
a child, to any of the orders permissible under the Acts, 
including an order for custody and also an order for main- 
tenance of herself. But the court, in assessing, in its dis- 
cretion, the amount of any order in favour of the wife, is 
to consider her conduct. In the circumstances of that 
particular case, where the wife had failed to establish 
complaints concerning herself, the proper amount would be a 
nominal one. 

Le Roy-Lewis v. Le Roy-Lewis (No. 2) [1954] 3 W.L.R. 549 ; 
98 Sol. J 718 was an application in the High Court for 
maintenance. The husband contended that, there being no 
children and the wife being young, she should return to the 
position she was in before the marriage and earn her living. 
Barnard, J., did not accept this view, put forward as far as 
he could see with the one object of reducing the amount of 
money that the husband should pay. It had been through 
no fault of the wife that the married life had come to an end, 
and he could see no reason why she should go back to earning 
to reduce the husband’s liability to maintain her. His 
lordship made an order for what he thought was reasonable 
maintenance on the figures put before him and taking into 
consideration the conduct of the parties. This case must be 
considered with that of Rose v. Rose (1950), 66 T.L.R. (Pt. 2) 
440 ; 94 Sol. J. 404, where the Court of Appeal dealt with the 
question of when a wife’s earning capacity is to be-taken into 
account in assessing. maintenance. It was held that the 
question depended on the facts of each case, and no general 
tule could be laid down. Denning, L.J., said “If a wife 
does earn, her earnings must be taken into account; if she 
is a young woman with no children and obviously ought to 
go out to work in her own interest, but does not, her potential 
earning capacity ought to be taken into account ; if she has 
worked regularly during the married life and might reasonably 
be expected to work after the divorce, her potential earnings 
ought to be taken into account. Except, however, in cases 
such as those, it does not as a rule lie in the mouth of a 
wrongdoing husband to say that the wife ought to go out 
to work simply in order to relieve him from paying 
maintenance.”’ 

The wife’s earning capacity was previously considered in 
Higgs v. Higgs (1941), 57 T.L.R. 275; 85 Sol. J. 107, which 
was a case primarily concerned with the procedure to be 
followed by the court on receiving the result of attempts at 
reconciliation by the probation officer. Lord Merriman, P., 
said ‘‘It is their (the justices) duty to take into account 
the means of a wife including her earning capacity, in an 
appropriate case. It goes without saying that even if a 
wife has been earning, justices are not obliged to take that 
fact into account if they are satisfied that she is no longer 
capable of doing so, or that for some legitimate reason it is 
inappropriate that she should go to work. Anything, 
however, in the nature of a general rule that the wife’s means 
or earning capacity are not to be regarded is plainly contrary 
to the law.”’ 

Regarding the husband’s earning capacity, it was held in 
Klucinski v. Klucinski [1953] 1 W.L.R. 522; 97 Sol. J. 192, 
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that, as a matter of principle, in assessing the amount of 
maintenance which a husband should be ordered to pay, the 
justices should take into account, as in the High Court, not 
merely his actual earnings, but his earning capacity. Such 
earning capacity includes the amount which he is capable of 
earning from overtime. Collingwood, J., stressed that the 
criterion is capacity to earn. 

Clarke v. Clarke (1942), 86 Sor. J. 254, decided that, in 
fixing the amount, the justices should take into account the 
value of board and lodging received by the wife as part of 
her remuneration in her employment as a housekeeper. 

In Bonsor v. Bonsor (1897), 13 T.L.R. 184, it was decided 
that, for the purpose of determining the amount, recourse 
may be had to income of which the husband has no legal 
power to enforce payment. The husband, in this case, was 
largely indebted to his brother and was in receipt of a voluntary 
allowance from him so long as he should remain out of the 
country, and this voluntary allowance was held to be properly 
included in the husband’s income for the purposes of fixing 
maintenance. This decision was followed in Nott v. Nott 
(1901), 17 T.L.R. 525, where the wife was in receipt of a 
voluntary allowance and it was held it must be taken into 
account. In Walton v. Walton (1900), 64 J.P. 264, a husband 
had no means other than that a relative had undertaken to 
provide {1 a week for his wife. This was held to be evidence 
on which an order for that amount might be made; if the 
husband was unable to pay later, he could apply for a variation. 

If the justices go wrong on a matter of principle, the 
Divisional Court will inevitably intervene as it did in Wakeford 
v. Wakeford [1953] 1 W.L.R. 1222; 97 Sor. J. 609, where a 
husband, who had admittedly deserted his wife, allowed her 
to live rent-free in a flat in certain premises in which he had 
a business interest; he refused, however, to grant her a 
tenancy of the flat. The magistrates’ court ordered him to 
pay her maintenance at a higher figure than appropriate, 
but intimated that it would consider a variation of the 
amount if he offered her the security of a tenancy. On appeal 
by the husband, it was held that there was no justification 
for the court in making an excessive order for the purpose 
of forcing the husband to grant the tenancy against his 
wish, and that the justices had gone wrong in principle 

An unusual case was that of Grainger v. Grainger |1954| 
1 W.L.R. 1270; 98 Sor. J. 700, in which*a wife who had 
previously been granted an order for maintenance by a 
magistrates’ court later divorced her husband but continued 
to rely upon the existing order. The husband married his 
former housekeeper, who had bought on mortgage a house of 
some size. On the husband’s application for a reduction in 
the amount, he alleged that he could not afford the payments 
and did not want his second wife to go out to work. The 
justices reduced the order from £3 10s. to £3 a week and the 
husband appealed. It was held that, in the circumstances, 
there was no reason why the second wife, if she remained at 
home, should not exercise her skill as a housekeeper and 
help to reduce the expenses of the home by letting surplus 
rooms, and that there was no reason further to reduce the 
amount, which the justices had ordered after careful 
consideration. Per Lord Merriman, P.: “It is said that 
this is a most dangerous doctrine, but it seems to me to be 
merely a common-sense comment on the realities of this 
particular case. I am not conscious that I am laying down 
any doctrine.’”’ It was stated that the former wife was in a 
very bad state of health, and the justices felt that in view of 
that her need was as great as ever. It seemed to his lordship 
to be impossible to say that there was any question of principle 
in respect of which the justices had gone wrong. 

3 
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In Ivory v. Ivory (1954) 1 W.L.R. 604 ; 98 Sox. J. 234, on 
a husband’s application, justices reduced the amount of 
maintenance he should pay from {3 to £1 10s. per week, 
ordering him to pay 15s. while he was unemployed and in 
receipt of national assistance, the balance of 15s. a week to 
accrue as arrears. The justices were held to be wrong in 
fixing a figure which was too high for the husband to pay 
and ordering part of that figure to accumulate as arrears. 
The Divisional Court considered the proper weekly sum 
should be 6s. and ordered a variation to that figure, retroactive 
to the date of the hearing. 

It has been the custom for the Home Office to issue 
circulars from time to time, giving magistrates’ courts useful 
information of the way in which maintenance orders can be 
enforced against members of H.M. Forces by stoppage of 
pay and showing the rates of compulsory stoppage, etc., 
and intimating what matters it would be proper to take into 
account in fixing the amount of an order. Buttle v. Buttle 
(1953) 1 W.L.R. 1217; 97 Soi. J. 608 was an appeal to the 
Divisional Court by a serving soldier against the amount of 
maintenance awarded to his wife, namely £3 17s. per week. 
The wife was stated to be earning £6 10s. a week, of which 
fact, it was alleged, no account had been taken. To qualify 
the wife for marriage allowance of {2 9s. a week, the husband 
was obliged to make an allotment of {1 8s. and the amount 
of the order made by the magistrates’ court was what she 
would normally receive under Army regulations. Lord 
Merriman, P., dealt with the relevant passages in the Home 
Office circular and the interpretation to be put upon them, 
and observed that even if the amount had been fixed strictly 
in accordance with the circular, but on a wrong basis, the 
compliance with the circular would of itself be no justification. 
The magistrates would not be entitled to shelter themselves 
behind advice or direction given by a government department 
if that advice was demonstrably wrong, for then they would 
plainly have misdirected themselves. If the advice had been 
misunderstood and, while purporting to follow the advice, 
the court had in fact not followed it, there was plainly a mis- 
direction of itself by the court, and the matter was open to 
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the appellate tribunal. The husband’s appeal was allowed and 
the summons remitted to a fresh panel of justices for deter. 
mination of the amount. 

It was decided in Hill v. Hill (1902), 18 T.L.R. 393, that 
to arrive at a proper decision as to what sum should be 
assessed to be paid by the husband to his wife for her main- 
tenance, the justices must consider the number of children 
she had to provide for, whether of the marriage or of a former 
marriage. The reasoning behind that decision does not 
now appear to be applicable, for it was based on the fact 
that the husband was legally liable under the poor law for 
the support of his step-children and on the liability laid 
down in s. 4 of the Summary Jurisdiction (Married Women) 
Act, 1895, in respect of infant children whom he was legally 
liable to maintain. At common law, a man is not liable to 
support his step-children, and the poor law has been abolished 
by the National Assistance Act, 1948, whereby for the purpose 
of that Act a man is liable to maintain his wife and his 
children. It is submitted, however, that the decision may 
still be followed, the maintenance of her children being 
regarded as an obligation affecting the means of the wife, 
and being one of the circumstances of a particular case. 

Apart from the above cases, there are two matters 
connected with the making of an order worthy of mention. 
By virtue of the Income Tax Act, 1952, payments on a 
maintenance order made by justices must be made in full, 
but in computing the husband’s income for tax purposes, 
he is entitled to deduct the whole of any sums paid by him 
on the order. Any sums received by the wife will be treated 
as her income and liable to tax, having regard to her allowances, 
etc. With regard to family allowances, the Home Office, 
in a circular 180/1946, suggested that it would not be incon- 
sistent with the principle of the Family Allowances Act, 
1945, that a woman should receive a family allowance in 
addition to any sum payable to her on a maintenance order. 
If the receipt by her of family allowance were regarded as 
in itself a reason for reducing the amount of an order, the 
result would be to relieve the husband of some liability and 
deprive her and her children of the benefit given by the Act. 


J.V.R. 


ANIMALS ON THE HIGHWAY 


THE duty of an owner of animals to prevent them from 
doing damage on the highway raises a variety of points for 
consideration. In the first place let us consider the question 
of animals escaping from adjoining land on to the highway. 

As a general proposition it is well established that there 
is no duty on the owner or occupier of land adjoining the 
highway to prevent animals upon it from escaping on to the 
highway. And so it follows that prima facie there is no legal 
obligation on the owner of a field abutting on the highway to 
users of the highway to maintain a fence so as to prevent 
his animals from straying on to the highway. In this 
connection the question of opening or shutting a gate has 
no bearing on the question of liability, as the general rule 
of law is that the owner or occupier is under no obligation to 
fence. There are, however, few rules of law which have no 
exceptions or modifications, real or apparent, and an owner 
or occupier who places a vicious or mischievous animal 
on his land may be liable if such an animal strays on to the 
highway and there causes damage. The word “ vicious ’’ as 
applied to animals is well understood and indicates a savage 
disposition, a propensity to attack people. So far as 
“mischievous ’’ is concerned, it is clear that an animal, 
though not savage, which is dangerous because of its frolic- 
some behaviour, must equally be taken to have propensities 


against which (if he knows of them) the owner has a duty to 
guard. The basis of the liability is not that such an animal 
by its mere presence on the highway may cause an obstruction, 
but that such an animal, when on the highway, and, 
therefore, when likely to meet passers-by on the highway, 
is known to be likely to indulge its dangerous propensities. 
That is to say, if the owner or occupier of land adjoining a 
highway chooses to put on it an animal of such a nature or 
in such a condition that he knows, or ought to know, that 
if it gets out into the road it will run amuck in some way, he 
must take special care to prevent it getting into the road. 
But that only applies to the case of animals which may be 
expected actively to do something, such as to kick, or to 
bite, or to rush madly about, and it does not apply when the 
only thing normally to be expected from the animal is that 
it will cause a blundering obstruction in the highway. 
Having thus stated the propositions which emerge from 
cases decided in the last twelve years, let us now examine 
some of those leading decisions. In Hughes v. Williams 
[1943] 1 All E.R. 535, two horses belonging to the respondent 
had spent the night in the respondent’s stable, which led into 
a yard about one-quarter of an acre in extent. From that 
yard a gate opened on to the highway. The gate was usually 
shut at night, but on the early morning of 22nd January, 1942, 
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it was open. The farm hand let the horses out of the stable 
in order to water them. That was a regular morning practice. 
He did not know that the gate was open. The horses had 
no halters upon them. The farm hand followed the horses 
out of the stable when they suddenly broke away for some 
reason which he could not explain and escaped through the 
open gate into the road. At that moment the appellant 
was driving his motor car along the road in the darkness of 
the morning. Hearing the sound of horses on the road he 
stopped. The next thing that happened was that a horse 
hit or collided with the mask of the headlight of the motor 
car, and a moment afterwards another horse reared up and 
dropped down full weight on to his radiator. The horses 
then turned off and the farm hand came and took charge of 
them. The evidence was that the two horses were just 
ordinary well-behaved horses—they had never acted in this 
way before. It was held by the Court of Appeal (Lord 
Greene, M.R., MacKinnon and Goddard, L.JJ.) that in the 
circumstances the respondent was not guilty of negligence 
either by himself or by his servant. There was no duty on 
the respondent to fence, and therefore the question of opening 
or shutting the gate had no bearing on the subject of liability, 
and the horses in this case were ordinary well-behaved 
animals. 

In Searle v. Wallbank {1947} 1 All E.R. 12, in April, 1944, 
at about 1.30 a.m., and during the “ black-out ’’ conditions, 
the appellant was cycling along the highway when he was 
injured through coming into collision with a horse (which 
was not of a mischievous nature) belonging to the respondent, 
who kept it in a field adjoining the highway. At the time 
of the accident the horse was straying unattended on the 
highway, on which it had got through a gap in the fence which 
separated the highway from the field. The House of Lords 
(Viscount Mangham, Lords Thankerton, Porter and Uthwatt) 
held that the respondent was not liable in negligerice. There 
was prima facie no legal obligation on the respondent, as 
the owner of the field abutting on the highway, to maintain 
a fence so as to prevent his animals from straying on to the 
highway. But Viscount Maugham was careful to point out 
that in such a case, if the animal is wild by nature, or is a 
domestic animal known to be dangerous, the possibility or 
probability of danger to persons using the highway might 
impose a duty of reasonable care on the owner or occupier 
of adjoining land. 

In Brock v. Richards [1951] 1 All E.R. 261, the plaintiff 
was riding his motor bicycle along the highway when a mare 
jumped over a hedge bordering the highway, descended on 
the motor bicycle, and injured the plaintiff. The animal 
was unbroken, over five years old, and had a propensity to 
stray, but the learned county court judge found that she had 
not a dangerous nature. On appeal it was held by the Court 
of Appeal (Sir Raymond Evershed, M.R., Singleton, L.J., 
and Vaisey, J.), applying Searle v. Wallbank, supra, that the 
occupier of land bordering the highway was under no duty 
to prevent his animals from straying on the highway unless 
they were dangerous or mischievous. The fact that the mare 
in the present case had a special proclivity towards straying 
did not impose a duty on the defendant—by fencing or other- 
wise—to prevent the mare from straying on to the highway. 


In Wright v. Callwood [1950] 2 K.B. 515, two calves were 
in a field on the other side of the road, and the farmer went 
to fetch them by himself without the aid of anyone else. He 
drove the calves out of the field and along the public highway 
and into the drive leading towards the farmyard. As they 
were going along the drive, which was only fifty feet long, 
suddenly a motor lorry in the farmyard started up. The 
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two calves were frightened and dashed back down the drive 
with the farmer following them, and thence out into the 
highway, where one of the calves knocked the plaintiff off 
her bicycle. There was a difference of judicial opinion on 
the subject of liability, but eventually it was held by a 
majority in the Court of Appeal (Cohen and Asquith, L.JJ. ; 
Denning, L.J., dissenting) that the defendant was not liable. 
There was no duty on him to fence, and, moreover, the 
defendant did not know that the motor lorry was in his 
farmyard. 

But different considerations arise when a person deliberately 
places an animal upon the highway. The law is that a person 
who brings an animal on the highway must take reasonable 
care to prevent it from doing damage to other users of the 
highway. What constitutes reasonable care is a question 
of fact in each case, and the standard of reasonable care 
may not be the same in the country as ina town. In Turner 
v. Coates [1917] 1 K.B. 670, a young unbroken colt belonging 
to the defendant, a farmer, was being taken along a highway 
on a dark night. The colt was not led by a halter and not 
secured in any way. In order to induce the colt to go quietly, 
an old mare with which the colt had been brought up was 
being led in front, and the colt, according to its natural 
tendency, was following the mare. The defendant was 
behind in a trap. The plaintiff, who was riding a bicycle, 
was coming from the opposite direction when the colt, being 
startled by the light on the bicycle, suddenly ran across the 
road and collided with and injured the plaintiff. No warning 
was given by the defendant to the plaintiff of the presence 
of the colt. It was held by the Divisional Court of the 
King’s Bench Division (Lush and Bailhache, JJ.), affirming 
the decision of the learned county court judge, that the 
defendant was guilty of negligence in allowing the colt to be 
on the highway in the dark without being under proper 
control and in failing to give warning to the plaintiff of the 
presence of the colt. It was common knowledge that one 
thing more than another that was likely to frighten an 
unbroken colt was an unexplained light. 

In Rose v. George Hurry Collier, Ltd. [1939] W.N. 19, some 
barges belonging to the defendants were fastened up on a 
canal near Southall. A horse and a mare, which had been 
drawing the barges, had been tethered unattended on the 
towpath close to a hedge. The mare Was of a nervous 
disposition and excitable, and this fact was known to the 
defendants, her owners. The plaintiff, who was leading a 
quiet horse along the towpath, passed the horse which was 
tethered, but when he was passing the mare she suddenly 
lashed out with her hind feet and kicked the plaintiff and the 
horse he was leading into the canal, the plaintiff thereby 
receiving serious injuries. The Court of Appeal (Slesser, 
Clauson and Goddard, L.JJ.), affirming the decision of the 
learned county court judge, held that the defendants were 
liable. The court pointed out that the question was purely 
one of fact and no point of law was involved. 


To leave a horse and cart unattended on a highway is 
not without more an act of negligence. On the other hand, 
to leave a horse and cart upon a highway in circumstances 
in which the driver either knows, or as a reasonable man 
ought to know, that the horse is likely to injure a member 
of the public, is unquestionably negligence. In Aldham v. 
United Dairies (London), Ltd. [1940] 1 K.B. 507, a pony 
belonging to the respondents and attached to a milk cart, 
was left unattended for half an hour while one of the 
respondents’ roundsmen delivered milk at a block of flats. 
A pedestrian was walking on the pavement, and as she passed 
the pony, it “ jabbed out’’ at her, bit her face, caught her 
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by the coat and dragged her down, and then ‘‘ pawed her with 
its feet.’’ The evidence showed that the pony had a habit 
of putting its forefeet on the pavement, and that when left 
unattended it became restive, and behaved in a way which, 
to some persons at least, was alarming. It was held by the 
Court of Appeal (Sir Wilfrid Greene, M.R., MacKinnon and 
du Parcq, L.JJ.) that the defendants were unquestionably 
guilty of negligence and so liable for the injuries sustained 
by the plaintiff. 

In the above connection, the duty to the public is the 
same in the case of one who leaves an animal in the street 
as of one who places it in a stable or yard adjoining the 
street without taking proper steps to prevent it from straying 
into the street, where it would naturally go. In Deen v. 
Davies {1935| 2 K.B. 282, the defendant, who was a farmer 
living about two miles away from the town of Merthyr 
Tydfil, used to ride his pony into the town for business 
purposes. The pony was eight years of age and was a quiet 
and normal animal. While he was in the town, the defendant 
stabled the pony at the stable of one Collins. He did not 
tie the pony to the staple provided for the purpose in the 
stall, but to a wooden bar in the stall, which he believed to 
be firm. About two hours later the pony pulled away the 
wooden bar to which she was tethered, and with this attached 
to a halter round her neck escaped into the street. The 
plaintiff, an invalid, was going along the street slowly upon 
crutches when the pony ran across the road from the stable 
door, and either knocked her down or caused her to fall 
and injured her. It was held by the Court of Appeal (Slesser 
and Romer, L.JJ., and Singleton, J.), affirming the learned 
county court judge, that the defendant was guilty of negligence 
in omitting to tie up the pony properly in the stall where he 
had placed her, and that the damage to the plaintiff was the 
result of his negligence. As Slesser, L.J., said in the course 
of his judgment (at p. 290), in so far as if a horse is allowed 
unattended on a highway in a town it may prove a danger 
to persons, it is the duty of a person bringing that horse 
into the town and stabling it there temporarily for his 
convenience to see that it is properly tethered. He must have 
regard to the fact that the horse will naturally tend to stray. 

A dog is the friend of man, but he may cause a lot of trouble 
on the highway. However, it is satisfactory to know that 
the owner of a dog is not responsible for every conceivable 
form of canine conduct. In the first place, a motor car with 
a dog in it is not a thing dangerous in itself. In Fardon v. 
Harcourt-Rivington (1932), 48 T.L.R. 215 (H.L.), the defendant 
parked his saloon motor car in Somerset Street at the rear 
of Selfridge’s Stores in Oxford Street, London, and left his 
Airedale dog inside the car. The dog had always been quiet 
and docile. When the defendant and his wife were in 
Selfridge’s the dog got into an excited state, jumped about 
and barked, and smashed a glass panel. At that moment the 
plaintiff was walking past the motor car and a fragment of 
the broken window flew out and entered the plaintiff's left 
eye, which had to be removed. It was held by the House of 
Lords (Viscount Dunedin, Lords Warrington of Clyffe, Atkin, 
Thankerton and Macmillan) that the plaintiff could not 
recover damages against the defendant as a motor car with 
a dog in it is not a thing which is dangerous in itself, and as 
the accident was so unlikely that there was no negligence 
in not taking precautions against it. As Viscount Dunedin 
said (at pp. 216, 217), given that a dog left for some time in 
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a motor car may bark and jump about, would any person 
expect that in jumping about he would break a small window 
with a blow directed at such an angle as to project a fragment 
of the glass into the face of a passer-by on the pavement ? 
This is such an extremely unlikely event that no reasonable 
man could be convicted of negligence if he did not take into 
account the possibility of such an occurrence and provide 
against it either by not leaving the dog in the car or by tying 
it up so that it could not reach the window. In other words, 
people must guard against reasonable probabilities, but they 
are not bound to guard against fantastic possibilities. In 
Sycamore v. Ley (1932), 147 L.T. 342, the defendant, who was 
a medical man, was accustomed to leave his motor car in 
the highway near the plaintiff's house and to leave his 
Sealyham terrier in the car. The plaintiff, a girl aged five, 
had been told by her father not to approach the motor car, 
and the defendant had given a general warning to children 
accustomed to play near by not to go near the dog or it 
might bite them. On this particular occasion the defendant 
confined his dog to his motor car by a leash so that the dog 
could project its nose only three inches over the rim of the 
door. There was no evidence that the dog was of a ferocious 
disposition towards mankind. While the car was stationary 
on the highway outside the house of the plaintiff’s father, the 
plaintiff leant over the motor car and was bitten on the cheek 
by the dog. It was held by the Court of Appeal (Scrutton, 
Lawrence and Greer, L.JJ.) that the defendant was not 
liable for the injuries to the plaintiff. 

Dogs who rush after cats on the highway create their 
own problems. In Pitcher v. Martin [1937] 3 All E.R. 918, 
the defendant was walking with a small fox terrier on a 
long lead, some 50 inches long. The defendant held the lead 
so loosely that the dog escaped from her control and chased 
a cat. In doing so, the lead became entangled with the 
plaintiff's legs and she, a woman of seventy-three years of 
age, was thrown and injured. It was held by Atkinson, J., 
that the defendant was liable. As the learned judge said in 
the course of his judgment (at p. 919), a dog with a loose 
lead, 50 inches long, running about by itself in the streets 
of London, is a nuisance and, secondly, prima facte it is 
negligent for an owner to have a dog with a lead running 
about in a big town. But the plaintiff was not successful 
in Toogood V. Wright {1940 2 All E.R. 306, where she made a 
heroic attempt to save her cat from destruction. The 
plaintiff, a married woman, was in the dining room of her 
house when she heard a scream from her little girl in the 
garden. She ran out and found that in a 10-foot way, as it 
was called, behind her garden—which, though it was not a 
highway, was a place used frequently and without hindrance 
by the public—two greyhounds were worrying her cat. She 
made several attempts to rescue the cat, but it was killed 
by the dogs. In the course of these attempts one of the 
dogs bit her. The two dogs were racing greyhounds, the 
property of the defendant, and they had been taken out by 
two small boys, aged ten and twelve years respectively, who 
were physically quite unable to control these powerful dogs 
when the dogs proposed to chase anything. It was held by 
the Court of Appeal (Slesser and Clauson, L.JJ., and 
Singleton, J.) that there was no duty on the owner to take 
special precautions in the case of these dogs as being dangerous 
animals, no scienter being proved, and the plaintiff could not 
recover. M. 





The Lord Chancellor has appointed Mr. RoBERT SHENSTONE 
NICKLIN to be a Judge of County Courts to succeed the late 
Judge Backhouse as the Judge of Circuit 18 (Nottingham, 
Doncaster, etc.). 


The Lord Chancellor has appointed Mr. Paut HENRY LEYTON 
to be Chairman of the Agricultural Land Tribunal for the West 
Midland Area in the place of His Honour Judge Carr, who has 
resigned on his appointment to the County Court Bench. 
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BUSINESS PREMISES: TERMINATION OF FIXED TERM 
TENANCY BY TENANT 


WuILE not (I hope) given to indulge too readily in the 
popular sport of draftsman-baiting, I do feel that the wording 
of s. 27 (2) of the Landlord and Tenant Act, 1954, is likely 
to lead to difficulties which could have been avoided. The 
section deals with the termination by tenants of tenancies 
for fixed terms; it consists of two subsections, the first 
providing that such termination, i.e., termination of a 
tenancy granted for a term of years certain, is effected by 
the tenant notifying his immediate landlord, not later than 
three months before the date on which apart from the Act 
the tenancy would come to an end by effluxion of time, that 
he does not desire it to be continued. Then s. 27 (2) says: 
“A tenancy granted for a term of years certain which is 
continuing by virtue of s. 24 of this Act may be brought to 
an end on any quarter day by not less than three months’ 
notice in writing given by the tenant to the immediate 
landlord, whether the notice is given before or after the date 
on which apart from this Act the tenancy would have come 
to an end.”’ 

Of the expressions used, “‘ tenancy ’’ is the only one to be 
found defined in the interpretation section (s. 69), though 
what is meant by “ immediate landlord ”’ is easily ascertainable 
by reading s. 44. 

But one question which may well cause the practitioner a 
little trouble is, what is meant by a “ term of years certain ”’ ? 
Does this expression cover, say, a term of less than two years, 
and one of less than one year? Bishop of Bath's Case (1605), 
6 Co. Rep. 346, is authority for the proposition that “ term 
of years’’ includes a term of years for not less than a year 
or years and a fraction of a year, and also a tenancy from 
year to year. If one applied this to, say, a term of ten months, 
it would seem at first sight that neither subs. (1) nor subs. (2) 
of s. 27 provides for determination. Bishop of Bath's Case 
did not, however, actually deal with such a situation, and 
the ‘‘ includes ’’ should be noted. The correct interpretation 
of s. 27 (2) is, I suggest, that it covers any fixed term tenancy ; 
“term of years ’’ is the expression used in the Law of Property 
Act, 1925, s. 1, to describe any tenancy, covering 999-year 
grants as well as weekly tenancies ; the “ certain ’’ excludes 
periodic tenancies ; and if it were objected that the result 
would be to extend, say, a short tenancy of one month to 
a minimum of four months even if the tenant did not want 
such a period, the answer is that any tenancy for a term not 
exceeding three months—which is the minimum period of 
the tenant’s notice to terminate—is outside Pt. II of the Act 
unless there is provision for renewal or six months’ business 
occupation: s. 43 (3). 

It is true that in Land Settlement Association, Ltd. v. Carr 
1944] K.B. 657 (C.A.) the court, when holding that an 
agreement for the letting of agricultural land from 364 days 
to 364 days was outside the then Agricultural Holdings Act, 
1923, decided that such a tenancy was neither a tenancy from 
year to year nor a tenancy for a term of years; and that 
Scott, L.J., when dealing with the second possibility, spoke 
approvingly of Bishop of Bath’s Case by which, he said, it 
was made clear that no time shorter than two years could 
constitute a term of years. But all that was necessary for 
the decision was to dispose of the argument that a tenancy 
which might last for years was a term of years, and the 
authoritative works cited by the learned lord justice earlier 


” 


in his judgment reveal differing opinions : Blackstone appears 
to insist on nothing short of a year, but Littleton and his 
editor Coke do not. The examples they give do suggest 
that, to be a term of years, a term must be measured by 
reference to a period of a year, e.g., half, or a quarter ; but 
s. 67 commences with the plain statement, “‘ An estate for 
years is a contract for the possession of lands or tenements 
for some determinate period’’; and this broader view is, 
I submit, likely to be adopted in interpreting the Landlord 
and Tenant Act, 1954, s. 27 (2). 

But rather more difficult is the question what exactly is 
meant by the “‘ three months ”’ of the ‘‘ three months’ notice 
in writing,’’ which can be considered together with the 
question what is meant by “ any quarter day.’’ There was 
a time when it could be said that any tenancy, if it did not 
commence on one of the four usual quarter-days, could 
confidently be expected to end on one of them; and if it 
did not begin on one, the term was usually measured from the 
quarter-day preceding entry, the first payment of rent being 
an apportioned amount accordingly. Text-books and sets 
of published precedents do not always move with the times ; 
and one wonders, somewhat uneasily, whether the draftsmen 
of this legislation were operating against the traditional 
background. How strong the tradition has been can be seen 
from the decisions in Doe d. Harrop v. Green (1802), 4 Esp. 198, 
and Morgan v. Davies (1878), 3 C.P.D. 260; in the one it 
was held that a notice given on 29th September to quit at 
25th March was valid, in the other that notice given on 
26th March for 29th September was bad. 


But nowadays it is not uncommon to find (a) that parties 
to a lease have made their own “‘ quarter-days "’ (which often 
fall on the first day of the month), and (4) that even fixed term 
tenancies lasting over a year reserve a weekly rent. An 
example of the latter phenomenon was afforded by Covered 
Markets, Ltd. v. Green {1947} 2 All E.R. 140, in which there 
was a lease for seven years at a rent of £3 per week payable 
weekly ; the tenant held over, and the question arose whether 
the new tenancy was weekly or from year to year; it was 
held that (the reservation not being by reference to an aliquot 
part of a year) the tenancy was from year to year. But it 
was necessary to distinguish Ladies’ Hostery and Underwear, 
Ltd. v. Parker [1930] 1 Ch. 304 (C.A.)—and the distinction 
was a fine one. 

Now, under Pt. II of the Landlord and Tenant Act, 1954, 
such a tenancy as that which figured in Ladies’ Hosiery 
and Underwear, Ltd. v. Parker would be “ continued "’ when 
the period, three years at {2 a week, expired ; suppose that 
the tenant decided to retire and wished to terminate it, how 
is he to set about it? If he could show that he held an 
expressly granted periodic weekly tenancy, a week's notice 
would do: s. 24 (2) sees to that; but it seems plausible 
that the reasoning of Morrison v. Jacobs (1945) K.B. 577 
(C.A.), in which a protected tenant of a dwelling-house who 
had held a tenancy for a term of years certain was held to 
have become a statutory tenant when he held over, would 
apply. Consequently, there would be a tenancy for a term 
of years certain which was continuing by virtue of s. 24, 
and the tenant could not divest himself of his rights or 
obligations otherwise than in the manner provided for by 
s. 27 (2). And, if, say, the decision to retire were come to on 
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a 27th of September, it really is not easy to say how soon 
that object could be achieved. 

He might, that is to say, give notice to terminate expiring 
25th December ; the period would be less than three calendar 
months, but, if Doe d. Harrop v. Green were applied, he would 
be in time. This means, of course, that the court would have 
to accept the argument that customary quarters were what 
the enactment was contemplating, the use of the word 
‘ quarter-day '’ showing that the meaning to be given to 
the word “ month ’’—unless the context otherwise requires— 
by the Law of Property Act, 1925, s. 61, is not to be given in 
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this case. But then comes another point: suppose that 
25th December did not correspond with the end of a week 
constituting the rent period ? Can it be that the Legislature 
assumed that rent for the last few days would be appor- 
tionable ? This may support, up to a point, an argument 
that the notice is good provided it is not a less than three 
months’ notice—but it is difficult to reconcile that view 
with the requirement that it shall bring the tenancy to an 
end on any quarter-day. And, while I have formed some 
opinion on how the first-mentioned difficulty is likely to be 
resolved, this second one baffles me. R.B. 


HERE AND THERE 


SINGLENESS OF PURPOSE 


THE human quality that lawyers must honour, or at any 
rate prize, most is surely singleness of purpose, for on that 
their whole livelihood depends. It is the dynamo that drives 
the perfect litigant from the county court to the House of 
Lords, but who in his sober senses wants to be a perfect 
litigant ? By the time the letter before action is written 
any sensible man is bored with the whole thing. True, he 
may reflect, his opponent is a ruffian and a liar with legal 
advisers as shifty and unpleasant as himself, but, then, the 
world is full of ruffians and liars and he cannot go crusading 
against the lot of them, so why waste his time and his money 
and his energy chasing the particular specimen whom chance 
has thrown across his path? It is at this point that his 
own legal adviser (whose advice to personal friends would 
undoubtedly be to suffer any wrong rather than get involved 
in the web of legal process) will set about injecting stimulating 
shots of righteous indignation, wishing all the time that he 
was dealing with one of those single-minded, pugnacious 
litigants to whom right is right, who never says die or thinks 
the struggle naught availeth. It is the same singleness of 
purpose carried into the realm of public affairs that would 
place on the throne of France the heirs of St. Louis or of 
Napoleon Bonaparte or trace the tenuous thread of Jacobite 
legitimism to a prince in the mountains of Bavaria. Nor is 
the sentiment always unfruitful. Brian Boru and Malachy 
who wore the collar of gold had a lot more to do with the 
creation of independent Eire than practical politicians would 
care to admit, and Poland, though suffering, is alive and not 
the mere dismembered corpse she was forty years ago and had 
been for more than a century before. As for Israel, its title 
deeds were ancient when London was a little walled town. 
But with ancient title deeds the question is always: Where 
are you going to stop? The late Adolf Hitler was quite 
capable of marching forth to reunite with the German home- 
land the Angles and Saxons of the far-flung colonial settle- 
ments of Birmingham and Bradford, while’ his friend Benito 
Mussolini would sooner or later have added to his vociferous 
claims for the absorption of Corsica, Savoy, Nice and Malta 
into his new Roman Empire a further demand for Soho or 
maybe the whole of Britain south of Hadrian’s Wall. 


NO LIMITATION 


EVEN since the departure of those accomplished performers 
from the international scene, the nations and their repre- 
sentatives were unwilling to admit of any Statute of 
Limitations. Strange things are said in Spain about Gibraltar 
and yet stranger things in India about Goa. Some of 
Mr. Nehru’s pronouncements on the subject should surely 
be inscribed on tablets of gold and set up at The Hague: 
‘We have shown such dignity, self-respect and restraint as 





no other power placed in India’s position could have shown. ... 
Let the world take notice, let the Atlantic Treaty Organisation 
take notice. We will take no nonsense from wherever it 
comes, big power or small. But we will adhere to the paths 
of peace. If Portugal refuses to yield to moral pressure, the 
whole structure of Portugal will collapse. Even if it doesn't, 
we'll make it collapse.’” In much the same spirit I have 
heard it maintained in Lincoln’s Inn Hall by a member of 
the English Bar (from West Africa) that Africa should 
belong exclusively to men with black skins, wide nostrils 
and woolly hair since Nature designed and predestined them 
to live there, and Arabs, Whites and Indians are biological 
aliens. All the same, the spirit of international law is 
sufficiently active for the general idea to be floating around 
that disputes of this sort ought to be submitted to judicial 
authority if only one could find a judicial authority that was 
certain to decide in one’s favour. In such matters, it is often 
better and more effective to work on the circumference than 
in the centre, and it was pleasant to notice not long ago 
that the Maoris, claiming that large areas of the Pacific 
around New Zealand should be placed under Maori trustee- 
ship on religious grounds, submitted their case to a New 
Zealand court and received an adverse judgment (based on 
the ground of ultra vires) with characteristic equanimity 
and courtesy. Less picturesque, maybe, but not less pleasing, 
is the current resurgence of Red Indian consciousness of 
their rights and interests in the land of their fathers, now, 
however, asserted not with the tomahawk and the scalping 
knife, but with the subtler and more insinuating weapons of 
writs and legal process. In the van of the fight are the 
Choctaws, 3,100 strong and, if the arrival of the braves on 
the battlefield of the courts is somewhat tardy, one must 
attribute it only to the difficulty of assimilating the principles 
of an unfamiliar form of warfare. It seems that 125 years 
ago the United States promised to pay the tribe for 26 million 
acres of Mississippi territory. It may be that if the obligation 
had been promptly discharged a consignment of flintlocks 
and ornaments would have met the case, but for some reason 
the bill remained outstanding. The matter has now been 
raised again and the Indian Claims Commission has ruled 
that 209,000,000 dollars would be a fair price. Apprehensive 
(and not without some reason) at the effect of such a Tom 
Tiddler’s Ground ruling on other dormant claims, the Govern- 
ment has resisted. A smacking 200,000,000 dollar kiss would 
awaken any Sleeping Beauty. Already the magic is working 
and another tribe is asking the Claims Commission for 
300,000,000 dollars in respect of a great chunk of territory 
stretching from Texas to Florida. If the Red Indians turn out 
to be the ground landlords and first mortgagees of the whole 
of the United States, one’s conception of the typical American 
millionaire will undergo a fundamental transformation. 


RICHARD ROE. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL 


Conveyancing Costs 


Sir,—Mr. Warburton says that the type of practice he mentions 
does not exist. How right he is. 

I am a suburban solicitor and the firm has branch offices. At 
the moment we are getting very little conveyancing at all. The 
average price is £1,850 and the scale fee for land registry work 
is {23 10s. It is well earned. Matters so rarely go smoothly. 
There are one hundred and one difficulties to be ironed out. 
Clients have to be mothered, files are thick and the doorbell and 
telephone never cease ringing. Of course, we could be 
magnificently aloof and casual and thus save ourselves a lot of 
work. However, suburban solicitors cannot afford this attitude. 
We rarely get five properties a week. The position varies 
according to the time of year and type of district. 

Your correspondent’s imaginary solicitor practises in Mayfair. 
His expenses are only 25 per cent. of his gross takings. Need 
I comment? What about rent, rates, lighting, heating, 
telephone, fares, cleaning and repairs. Above all, what about 
those dreadful items, sundries and stationery ? It reminds me 
of the mythical bachelor with £100,000 a year. 

As for the mounting antagonism, it is largely imaginary. 
Mr. Warburton mentions estate agents. He might mention stamp 
duties for Government subsidies and the state of the building 
industry. Most of all he should mention house owners who 
invariably extract the maximum price irrespective of personal 
circumstances. Our new office, a house, cost £2,500. The vendor 
bought it three months earlier for £1,500. We have had worse 
experiences. The solicitor does work for his money and his fees 
compare favourably with commercial charges. The fact that 
conveyancing is more profitable than some other work proves 
nothing. The same sort of thing applies to shops, restaurants 
and the business world. 

Is it not time that the constant denigration of our profession 
ceased? An independent healthy legal profession is a bastion, 
perhaps the last bastion, of freedom. Of one thing I am quite 
sure, viz., if everyone worked as hard as the average solicitor 


Country Practice 





IF solicitors were to issue annual reports on the firm’s 
activities over the past twelve months, I can imagine something 
like this appearing in the chairman’s opening remarks :— 
“The dismal effect of the credit squeeze was offset to 

some extent by the glorious summer, enabling your 
principals and staff to face the forthcoming year in superb 
physical condition (allowance being made, of course, for 
age and other handicaps). Your probate department has 
been a little slack, of late, in the acquisition of new business. 
On the other hand, your debt-collecting organisation, 
under the personal direction of the most junior partner, 
instead of being a dead loss as usual, is showing great 
activity. In past years accounts for collection averaged 
one per week ; this has now risen to no fewer than two 
per week.”’ 

Oddly enough, there is a connection between the fine 
summer and the credit squeeze—or at least there is a 
connection between each of them and the subject-matter of 
this article, which is about debts, and how to collect them in 
country places. 

To deal with the credit squeeze first: this resembles an 
old-fashioned goods train. The Chancellor of the Exchequer, 
in front, gives a steady pull to the banks, who tug sharply 
at the manufacturers, merchants and so forth, who all 
shorten their credit to the man behind. The fellow at the 
end of the train, the primary producer, gets an almighty 
jerk, and goes and produces lots more primary products so 


and took as much care Britain would be a happier place and our 
economy immeasurably stronger. 
SUBURBAN SOLICITOR. 


Sir,—I, for one, should be happy to accompany Mr. Warburton 
“through a few figures’’; my only reservation should be that 
they should be the right figures. 

I suggest, firstly, that (at any rate for many of us) far more 
than half the conveyancing transactions handled are with 
registered titles; for better or worse this makes the average 
scale fee nearer £35 than £45. Secondly, he is a most unusual 
solicitor (if indeed he exists at all) whose overheads are less than 
five-eighths of his profit, whether or not he plays the amount of 
golf which Mr. Warburton contemplates. 

Thirdly, Mr. Warburton gladly postulates the client who 
attempts to sell his house without professional assistance and who 
finds it difficult. As one who recently sold his house without such 
assistance at a far higher price than any estate agent agreed to 
quote for it, I should be slow to agree with Mr. Warburton that 
the agent, though not the conveyancer, earns his fee. 


London, E.C.4. P.. R. MURSELL. 


Completions and Schedule A Tax 


Sir,—I read in your issue of 8th October that your learned 
contributor ‘‘ Escrow ’’ poses the question as to why solicitors 
should accept personal responsibility for meeting Sched. A tax 
on behalf of a client on completion of a sale. Why, indeed ! 

Very courteously and with a view to affording some measure 
of relief to the responsibilities of Escrow’s firm, and also Messrs. 
Z. & Co., may I remind them of the excellent procedure devised 
by The Law Society, namely, Forms 68 and 688. It works 
exceedingly well. 

Torquay. LAURENCE EASTERBROOK. 

[The procedure and forms are described in The Law Society's 
Gazette, August, 1949, p. 231.—Eb.| 


DEBT COLLECTOR’S CORNER 


as to avoid having bailiffs hanging around the place. That, 
I think, is the theory; by shortening credit all round you 
get shiploads of brand new steel produced on Tees-side and 
mountains of new pots in the Potteries. (I never did 
understand economics.) 

The process I have mentioned entails the writing of a 
good many nasty letters, from the bank manager to the 
manufacturer, from the manufacturer to the merchant, 
from the merchant to the retailer, and so on. At any stage 
a solicitor may be called in, and this has in fact resulted in 
some increase in debt collecting business, sometimes to the 
extent mentioned in the chairman’s report. 


The difficulty about being a primary producer is that 
sometimes it is almost impossible to comply with the require- 
ments of one’s bank or other creditors. This is particularly 
so when the primary product is meat or veg. The iron 
founder, I suppose, can go and find some more iron, and the 
potter go and dig up some more china clay if things get really 
tight ; the farmer, however, has to wait for the cow to calve 
and the wheat to ripen, and even then he cannot easily get 
two season’s produce in the space of one season. However, 
a good summer has certainly helped. 

Debt collecting in the country needs some experience of 
just when to tackle the debtor. The farmer in financial 
difficulties is most amenable just after he has sold his harvest 
but before he has paid his rent—a space of only a few days 
which cannot be recalled. At other times, the enforcement 
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of a judgment against a farmer is a matter of speculation, 
what with the Agricultural Credits Act and the fact that 
many farmers buy their livestock on hire-purchase agreements. 
The hens and the hen houses generally belong to the farmer’s 
wife, but if she also claims the household furniture it might 
be worth while making the sheriff interplead. Better, 
however, wait until the harvest is sold. 

The disappearing debtor is not met with in country places. 
In a large town a debtor can move two streets away and lie 
low quite successfully ; in the country he wouldn’t stand a 
chance. There is no point, therefore, in paying for a confi- 
dential status report—there is nothing confidential about 
anyone’s status in the country. 

Methods of collecting vary. I know of one managing 
clerk who knocks at the door, walks in when it is opened, 
and makes straight for the chair in the hall. There he sits 
until the debt is paid—no fees, no fuss, no bother, except to 
the debtor. 

Country solicitors get a good number of “ agency ’’ writs 
to serve. Some of these come from lay agents who not only 
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tell us how a writ should be served, but inform us what fee 
to charge. These writs are always returned unserved; | 
sometimes wonder who eventually achieves service. Other 
writs are apparently issued without any letter before action; 
I only wish that those who issue such writs would serve them 
themselves. 

To serve a writ on a farmer, choose a fine Saturday after- 
noon. Any other day he may be at the market; at the 
week-end it is safe to assume that he will be on the premises 
himself rather than pay unnecessary overtime. Saturday 
afternoon has the further advantage of not interfering with 
one’s normal office work ; it is pleasant to load up the car 
with children and wife and, while they get the picnic things 
ready a respectable distance from the farm, walk over to the 
farmhouse and serve the defendant. The money for the 
petrol, if not the picnic, comes out of the fixed costs. 

It has been a glorious summer, and the credit squeeze 
has provided numerous picnics, enabling your contributor 
to face the forthcoming year in superb physical condition 
(allowance being made, of course, for age and other handicaps). 


“* HIGHFIELD ” 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
CHANCERY DIVISION 


PRACTICE: INSPECTION OF PROPERTY: PROPERTY 
IN POSSESSION OF THIRD PARTY 
Penfold v. Pearlberg 


Roxburgh, J. 27th July, 1955 


Procedure summons. 


R.S.C., Ord. 50, r. 3, provides: ‘It shall be lawful for the 
court or a judge, upon the application of any party to a cause 
or matter and upon such terms as may be just, to make any 
order for the detention, preservation, or inspection of any 
property or thing, being the subject of such cause or matter, 
or as to which any question may arise therein, and for all or 
any of the purposes aforesaid, to authorise any persons to enter 
upon or into any land or building in the possession of any party 
to such cause or matter ’* A purchaser entered into a 
contract for the sale to her of certain leasehold premises. The 
particulars were stated to be as follows: “‘ Lot 7. Practically 
rebuilt under War Damage Acts. Requisitioned by the local 
authority at a compensation rental amounting to /67 10s. Od. 
ann.’’ The purchaser took no steps towards completion and 
the vendor commenced an action for specific performance. 
The purchaser, suspecting that the premises had not been 
“ practically rebuilt,’’ requested the vendor to allow her surveyor 
to inspect them before delivery of defence. The vendor having 
refused inspection until after close of pleadings, the purchaser 
took out a summons asking for inspection under Ord. 50, r. 3. 


RoxsurGu, J., said that he proposed to construe the rule in 
a way which might be called robust, because otherwise a great 
waste of costs might occur. If the property had _ been 
“ practically rebuilt under the War Damage Acts,’’ there would 
seem to be no defence: if otherwise, the action must fail. Once 
the premises were inspected, two competent surveyors meeting 
together could hardly disagree on the subject. It was said that 
as the premises were requisitioned and in the possession of the 
local authority, an order could not be made under the rule 
unless, as was suggested in Coomes & Son v. Hayward [1913] 
1 K.B. 150, the defendant was ordered to add the local authority 
as a party merely to obtain inspection. The rule was in two 
parts, and it had never been held that the second part, dealing 
with property in the possession of one of the parties, governed 
the first part. The court could not make an unconditional 
order; but in view of the attitude of the plaintiff, and as there 
was no reason to suppose that the local authority would refuse 
inspection, the proper course was to make an order for inspection, 
subject to the consent of the requisitioning authority. If they 
did refuse inspection, they could be joined as parties. Order 
accordingly. 


Where possible the appropriate page reference is given at the end of the note. 


APPEARANCES: Nigel Warren (Warren & Warren); K. E. B. 
Kemp (W. A. L. Osborn). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1068 


LEGAL AID: COSTS: DISALLOWANCE OF COSTS OF 
CONVEYANCING WORK PURSUANT TO CONSENT ORDER 
Copeland v. Houlton 
Wynn Parry, J. 28th July, 1955 

Summons to review taxation. 

The Legal Aid and Advice Act, 1949, provides by s. 1 (5): 
‘ Legal aid shall consist of representation . . . by a solicitor and 
so far as necessary by counsel (including all such assistance as 
is usually given by solicitor or counsel in the steps preliminary 
or incidental to any proceedings or in arriving at or giving effect 
to a compromise to avoid or bring to an end any proceedings).” 
The plaintiff brought an action against the defendant, his 
daughter, seeking (a) a declaration that he was the beneficial 
owner of certain property standing in her name, and/or (6) an 
order that the property be conveyed to him, and/or (c) rectification 
of the existing cénveyance. At the hearing the matter was 
compromised and a consent order in the Lord Tomlin form was 
made. The order provided, inter alia, ‘‘ that it be referred to 
the taxing master to tax as between solicitor and client in 
accordance with the provisions of the Third Schedule to the 
Legal Aid and Advice Act, 1949, the costs to which that Act 
applies incurred on behalf of the plaintiff and the defendant 
respectively."” The schedule to the order provided that the 
defendant would convey to the plaintiff the property in question 
subject to an existing mortgage, and para. 3 thereof provided 
that ‘‘ the documents necessary to carry out the foregoing terms 
shall be in such form as counsel for the plaintiff and for the 
defendant shall agree and in default of agreement as the judge 
shall direct.’’ On the taxation of the plaintiff's solicitors’ bill 
of costs the taxing master disallowed the whole of the costs of 
conveyancing work under the order incurred in giving effect to 
para. 3 of the schedule thereto, on the grounds that costs of 
conveyancing work as such were not covered by the Act of 1949 
‘as at present operated,’’ and the costs were not therefore 
recoverable under the Act unless they came within Pt. 1 (1) (¢) 
of Sched. 1 thereto, viz., ‘‘ Proceedings in the Supreme Court 
of Judicature.’’ The solicitors appealed from the taxing master’s 
overruling of their objections to the taxation. The Law Society 
were represented, and supported the appeal. 

Wynn Parry, J., said that it was clear from s. 1 (5) that a 
legally aided person was entitled to representation for the 
purpose of effecting a compromise to bring to an end any 
proceedings. It was clearly suggested that legal aid should not 
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necessarily end as soon as judgment was given, and that it should 
cover the working out of a compromise embodied in a Lord Tomlin 
order. The taxing master had relied on Lancaster v. Lancaster 
1896, P. 75, 118 (C.A.). But the judges in that case were 
dealing with a very narrow and particular problem, and there was 
no conflict with Krehl v. Park (1875), L.R. 10 Ch. 334, where the 
Court of Appeal laid down that the costs of a suit given to a 
party included the costs of all accounts and inquiries requisite 
for carrying out the decree. The present case fell fairly and 
squarely within s. 1 (5), and the appeal should be allowed. 
Appeal allowed. 
APPEARANCES: G. C. Raffety (Bridges, Sawtell & Co.) ; A. L. 
Figgis (T. G. Lund). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1072 
COMPANY: CONDITIONS OF SHARE APPLICATION NOT 
FULFILLED : MONEYS SUBSCRIBED KEPT IN SEPARATE 
ACCOUNT: RETURN TO SUBSCRIBERS 
In re Nanwa Gold Mines, Ltd. ; 
Ballantyne v. Nanwa Gold Mines, Ltd. 


Harman, J. 29th July, 1955 


Adjourned summons. 


The application form sent out by a company when inviting 
subscriptions for a further issue of capital contained a statement 
that if certain conditions were not fulfilled ‘‘ application moneys 
will be refunded and meanwhile will be retained in a separate 
account.”” A circular letter sent out with the form was to the 
same effect. The response to the invitation was inadequate, 
and shortly after the list was closed a debenture-holders’ action 
was started and a receiver appointed. The question to be 
determined on the summons was whether the money subscribed, 
which was held in a separate account, formed part of the general 
assets of the company, so that the subscribers ranked with the 
other creditors of the company, or whether it was returnable 
to the subscribers. It was conceded that the mere fact that 
money was kept in a separate account did not of itself create a 
trust. 

HARMAN, J., said that the point was whether the relationship 
of the subscribers to the company was that of creditor and 
debtor, or whether they had a lien on this fund or an equity 
against it so as to be able to attach it for the payment of their 
debt without allowing other creditors of the company to share 
with them, That depended on whether the relationship were 
that of debtor and creditor or of bailor and bailee; and the 
question turned, in effect, on the words in the form of application, 
“and meanwhile will be retained in a separate account.’ It 
was argued for the debenture-holders that there was not enough 
here to create a bailment, that there was no earmark or lien on 
this account, and that there was nothing to put these particular 
creditors ahead of any other creditors of the company. Reliance 
for that proposition was placed on Moseley v. Cressey’s Co. 
(1865), L.R. 1 Eq. 405. If the words had been merely a promise 
to refund, that case would have been an authority that no lien 
was created by such a transaction, but here there was not only 
the promise to refund the money but also to retain it ‘“‘in a 
separate account.”” It seemed to him that the promise to keep 
the money ‘‘in a separate account ”’ distinguished the present 
case from Moseley’s case. It was conceded that the mere fact 
that money was placed in a separate account would not of itself 
ex post facto create a trust; that appeared from Lister & Co. v. 
Stubbs (1890), 45 Ch. D.1. There were some strangely conflicting 
observations on this subject in the books. It was not, in his 
judgment, anything more than a question of construing the 
application form. He ought to mention s. 51 of the Companies 
Act, 1948; that section appeared to be an attempt to erect 
by statute a kind of trust for applicants in a case of this sort. 
It was irrelevant here because in this case the directors had 
promised to do this very thing. Accordingly the moneys in 
question were repayable to the persons who had respectively 
subscribed them and did not form part of the general assets of 
the company. Declaration accordingly. 

APPEARANCES : Arthur Bagnall (Ballantynes) ; R. A. K. Wright 
(Frere, Cholmeley & Nicholsons) ; J. G. Monroe (Corbin, Greener 
and Cook). 


(Reported by Mrs. Irene G. R. Mosgs, Barrister-at-Law] [1 W.L.R. 1080 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 


CONTEMPT OF COURT: COMMITTAL ORDER: BREACH 
OF UNDERTAKING TO RETURN CHILD TO JURIS- 
DICTION: PARTY OUT OF JURISDICTION: SUMMONS 
NOT SERVED: COMMITTAL ORDER MADE 
O’Donovan v. O’Donovan 
13th July, 1955 

Ex parte application for an order for committal. 

On 12th March, 1953, the mother obtained a decree nisi 
dissolving her marriage to the father which decree was subse- 
quently made absolute. The custody of the eldest child, M, a 
boy, was granted to the father who undertook to send the boy 
to a suitable boarding school and to allow the mother reasonable 
access to him during the school holidays. In June, 1954, the 
father obtained an order of the court permitting him to take 
the child on a three months’ visit to the United States of America, 
on his (the father’s) undertaking to return him to school in 
England in the autumn. He failed to return the child. The 
mother applied to the court for an order that the father should 
be committed to prison for contempt of court. His whereabouts 
were not known and it was not therefore possible to serve him 
with notice of the proceedings. 

WALLINGTON, J., having inquired whether he had any power 
to make a committal order against a man who was apparently 
outside the jurisdiction and who had not been served with notice 
of the application, and having heard counsel who cited Favard 
v. Favard (1896), 75 L.T. 664 ; Hyde v. Hyde (1888), 13 P.D. 166 ; 
and In ve Evans [1893] 1 Ch. 252 in support of his submission 
that the court had such a power, made an order for committal. 

APPEARANCES: KX. Bruce Campbell, J. B. Gardner with him 
(Pothecary & Barratt). 


{Reported by Miss ELaine Jones, Barrister-at-Law]} 


Wallington, J. 


{1 W.L.R. 1086 


HUSBAND AND WIFE: FOREIGN MARRIAGES : 
PROOF : EVIDENCE (FRANCE) ORDER, 1937, No. 515 
Motture v. Motture 


Karminski, J. 18th July, 1955 


Petition for divorce. 

The parties were married in October, 1949, at the Town Hall 
at L’Orient Morbihan in the district of Keryadu, France. In 
April, 1954, the husband filed a petition for divorce alleging 
desertion. The wife by her answer denied that she had deserted 
the husband and prayed for an order for restitution of conjugal 
rights. By an order of 16th June, 1955, the prayer of the 
petition was stayed and the reply was struck out. The wife 
proceeded on her answer. Before the case for the wife was 
opened Karminski, J., asked what evidence counsel proposed 
to adduce as to the validity of the French marriage. Counsel 
replied that an official certified copy of the entry of the marriage 
in the appropriate public register had been filed and there was 
available an expert in French law, M. Allemés, who would say 
that the certificate would be accepted by the French courts as 
prima facie evidence of the validity of the marriage. . 

KARMINSKI, J., said that the evidence of an expert, though not 
always required, was necessary in the present case. The certifi- 
cate of marriage, having been issued more than twelve months 
before, was expressly excluded from the provisions of the Order 
in Council for France made under the Evidence (Foreign, 
Dominion and Colonial Documents) Act, 1933, and was not, 
therefore, in itself prima facie evidence of a valid marriage. 
Counsel, when seeking to prove the validity of foreign marriages 
according to the Practice Direction of 16th May, 1955 ([{1955) 
1 W.L.R. 668 ; ante, p. 373), should not overlook the limitations 
of the order or that the livre de famille was not an averment 
referred to in Sched. I to the order and, therefore, was never 
in itself prima facie evidence of a valid marriage. 

[The validity of the marriage having been proved and the 
evidence heard, his lordship made an order for restitution of 
conjugal rights within fourteen days. | 

APPEARANCES: B. L. A. O'Malley (G. Howard & Co.) ; 
H. S. Law (Rowe & Maw). 

(Reported by Joun B. Garpwer, Esq., Barrister-at-Law] [1 W.L.R. 1066 





Mr. A. E. Bourne, clerk to Torpoint magistrates, is leaving 
that post to go into practice at Stratford-on-Avon. ‘ 


Mr. D. C. Willcock, solicitor, of Bradford, was married on 
8th October to Miss K. M. Pilley, of Calverley. 
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SURVEY OF THE WEEK 
STATUTORY INSTRUMENTS Stopping up of Highways (Middlesbrough) (No. 3) Order, 1955, 
Additional Import Duties (No. 2) Order, 1955. (S.I. 1955 : (S.I. 1955 No. 1498.) 
No. 1524.) Stopping up of Highways (Sheffield) (No. 4) Order, 1955. (S.I. 
Central Gloucestershire United Districts (Medical Officer of 1955 No. 1499.) _ 
Health) Order, 1955. (S.I. 1955 No. 1525.) 5d. Stopping up of Highways (Somerset) (No. 2) Order, 1955, 
Hertfordshire (Prevention of Pollution) Order, 1955. (S.I. 1955 (S.1. 1955 No. 1522.) 
No. 1527.) Stopping up of Highways (Somerset) (No. 4) Order, 1955, 
Import Duties (Drawback) (No. 6) Order, 1955. (S.I. 1955 (S.1. 1955 No. 1492.) 
No. 1523.) Superannuation (Local Government and National Health 
Justices’ Clerks and Assistants (Superannuation) (London) Service) Interchange Rules, 1955. (S.I. 1955 No. 1494.) 8d. 
Regulations, 1955. (S.I. 1955 No. 1495.) 6d. Superannuation (Local Government and National Health 
Justices’ Clerks and Assistants (Superannuation) (Manchester) Service) Interchange (Scotland) Rules, 1955. (S.I. 1955 
Regulations, 1955. (S.I. 1955 No. 1496.) 6d. No. 1479 (S. 135).) 8d. 
London Traffic (Parking Places) Consolidation (Amendment) Town and Country Planning (Local Authorities’ Land: 


(No. 2) Regulations, 1955. (S.I. 1955 No. 1508.) 5d. 
London Traffic (Prescribed Routes) (City of London) (No. 6) 
Regulations, 1955. (S.I. 1955 No. 1509.) 
London Traffic (Prescribed Routes) (City of London) (No. 7) 
Regulations, 1955. (S.I. 1955 No. 1510.) 
Made-up Textile Wages Council (Great Britain) Wages Regula- 
tion (Amendment) Order, 1955. (S.I. 1955 No. 1516.) 5d. 
Paper Box Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1955. (S.I. 1955 No. 1517.) 6d. 

Retention of Main and Pipes Under Highways (Flintshire) (No. 1) 
Order, 1955. (S.I. 1955 No. 1490.) 

Retention of a Railway Across a Highway (Lancashire) (No. 3) 
Order, 1955. (S.I. 1955 No. 1491.) 

Stopping up of Highways (Birmingham) (No. 2) Order, 1955. 
(S.I. 1955 No. 1514.) 

Stopping up of Highways (Buckinghamshire) 
1955. (S.I. 1955 No. 1513.) 

Stopping up of Highways (County Borough of Northampton) 


(No. 5) Order, 


(No. 2) Order, 1955. (S.I. 1955 No. 1511.) 
Stopping up of Highways (Derbyshire) (No. 4) Order, 1955. 
(S.I. 1955 No. 1500.) 


Stopping up of Highways (Lancashire) Order, 1955. 


(S.I. 1955 No. 1512.) 


(No. 7) 


POINTS IN 


Assent by Executors of Administrator—-EvipENCE OF IMPLIED 
ASSENT BY ADMINISTRATOR TO HIMSELF AS TRUSTEE 

Q. M.S. owned a freehold dwelling-house and died intestate in 
1942. Letters of administration were granted to /J.S. shortly 
afterwards. We do not know if he became beneficially entitled. 
/.S. died in 1952, having left a will which has been proved by the 
executors therein named. It is contended that his executors 
can now execute an assent vesting the property in G.L. In 
support of this contention we have been referred to the last 
paragraph on p. 1120 of Emmet on Title, and we are asked to 
assume that in the ten years which elapsed between the deaths 
of M.S. and J.S., the latter had ceased to hold as administrator 
and held as a trustee so that the property would descend to his 
executors. Do you consider that we are safe in relying on such 
an assumption and accepting an assent without question ? 
Should we insist on a statutory declaration (if one could be 
obtained) in support of the contention that /.S. held as a trustee 
at his death ? If a declaration cannot, in the prevailing circum- 
stances, be obtained (as we expect will be the case), can you 
suggest any other step which might support or strengthen the 
title? We have suggested that if letters of administration 
de bonis non be obtained of M.S.’s estate, the doubt would be 





| 

Questions. which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice’”’ 
Department, The Solicitors’ Journal, 21 Ked Lion Street, 
London, WV C.1. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 


envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 














Exceptions to Section 82) 
(S.I. 1955 No. 1529.) 


(Revocation) Regulations, 1955. 

Under s. 82 of the Town and Country Planning Act, 1947, 
land held by local authorities for the purposes of any of their 
functions was placed in a special position in relation to 
development charges and compensation for loss of development 
value. Certain classes of local authority land were, however, 
excepted from s. 82 by regulations made in 1948. The present 
regulations revoke those of 1948, with the result that on the 
compulsory acquisition of any functional land held by a local 
authority compensation will in future be assessable on the basis 
of existing use value unless the land is within s. 83 of the 
1947 Act or is held for the purposes of a statutory undertaking. 
Transport Act, 1947 (Kepeal of Enactments) (Appointed Day) 

Order, 1955. (S.I. 1955 No. 1521.) 

West Gloucestershire Water Order, 1955. 
Wild Birds (Humber Sanctuary) Order, 

No. 1532.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d., post free. 


PRACTICE 


completely 
desirable ? 


(S.I. 1955 No. 1515.) 
1955. (S.I. 1955 


overcome. Do you think this is necessary or 


A. We consider that a purchaser could not be required to 
accept the title unless evidence were produced that there had been 
an implied assent by /.S. to himself as trustee for sale. A 
statutory declaration that the estate was fully administered 
before 1952, and so held by /].S. as trustee, would normally be 
accepted. We certainly do not think that an assent should be 
accepted without this, and we do not think there is any acceptable 
alternative. In the absence of such satisfactory evidence we 
agree that a grant de bonis non should be obtained. We would 
also point out the doubt about the power of a personal repre- 
sentative of a trustee to execute an assent ; see Emmet, pp. 1135, 
1136. 


DERIVED FROM COMPANIES 
kk ELIEF—POSITION OF 
STANDARD RATE 


INCOME 
TAXATION 
LIABLE AT 


Income Tax —lTrRUus!1 
RECEIVING DOUBLE 
BENEFICIARIES NOT 


Q. Referring to the question and answer re income tax in your 
issue of 18th June, 1955 (ante, p. 420): (1) Does this mean that 
a beneficiary under a trust which holds shares in companies which 
receive the benefit of double taxation relief and who is not liable 
to United Kingdom tax at the standard rate suffers because his 
right to relief is limited to the net rate of United Kingdom tax 
borne by the company ? (2) Does it mean that such a beneficiary 
who is liable to United Kingdom tax at the standard rate suffers, 
in effect, the full United Kingdom rate of tax plus the foreign tax 
and obtains no relief from either ? (3) If the answer to (1) and/or 
(2) above is yes, then it would seem that investment in such 
companies has considerable disadvantages. ‘(4) Presumably a 
beneficial holder of shares in such a company is in a like position 
and liable to suffer in the same way. 

A. (1) Yes, this is the case. A beneficiary can only obtain 
repayment of United Kingdom tax to the extent that he has 
paid United Kingdom tax. (2) No, whether or not there is a double 
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taxation convention in operation between the United Kingdom 
and the foreign country concerned, the ultimate result, having 
regard to the Income Tax Act, 1952, s. 348, as amended, is that the 
beneficiary suffers income tax at whichever is the greater of the 
United Kingdom standard rate and the effective rate of the foreign 
country. (3) Investment in such companies is certainly not to be 
recommended to anyone who is liable at less than standard 


rate. (4) Yes. 


Rent Restriction—CorPORATION—-WHETHER PROTECTED 


Q. We have a client who has a dwelling-house within the Rent 
Acts which is occupied by an officer of the R.S.P.C.A. The 
question under review was never previously considered, as we 
were under the impression that the R.S.P.C.A. officer was the 
tenant and paid the rent in a private capacity. It transpires, 
however, that the rent is always paid by the R.S.P.C.A. Head- 
quarters in London, and that indeed in recent years a succession 
of the society’s officers have occupied the premises. Although 
it appears to be well settled that a limited company is not 
protected from eviction under the Acts (being only protected 
against increase of rent), neither of the textbooks we have 
consulted gives any indication whether any corporations other 
than limited companies are protected from eviction. In at 
least one case, however, a Scottish charitable corporation was 
held not entitled to protection. 





company cases applies with equal force to any corporation. 


A, In our opinion, the reasoning employed in the limited 
Such 
tenants, being inherently incapable of using the premises as 
their homes, cannot become statutory tenants. Slesser, L.J., 
in his judgment in Hiller v. United Dairies (London), Ltd. {1934} 
1 K.B. 57 (C.A.), based his conclusion on Haskins v. Lewis 
[1931] 2 K.B. 1 (C.A.) and Skinner v. Geary [1931] 2 K.B. 546 
(C.A.), accordingly, and also invoked a dictum from a case which 
had nothing to do with rent control: a company cannot eat or 
sleep (Lord Loreburn, in De Beers Consolidated, Ltd. v. Howe 
(1906) 1 A.C. 455). It is true that the learned lord justice 
mentioned that he was not professing to make any pronouncement 
covering all corporations, but his reference to the comprehensive 
nature of the term “‘ corporation ”’ in general and to corporations 
sole in particular suggests a possible reservation in favour of the 
latter variety /e.g., a bishop) only. 


Easement—WaALLS EXPOSED BY DEMOLITION—CLAIM FOR 
WEATHERPROOFING AND FOR BRICKING UP OF OPENING 


Q. Clients of mine are the owners of a block of back-to-back 
dwelling-houses, the subject of a clearance order made by the 
local authority under the Housing Act, 1936, and confirmed by 


Honours and Appointments 
Mr. DENNIS PoLLARD has been appointed magistrates’ clerk 
for the Ashby Petty Sessional Division. 
Mr. JouN WHITEHEAD has been appointed assistant prosecuting 
solicitor to Bradford Corporation. 


Miscellaneous 
DEVELOPMENT PLANS 
City OF BATH DEVELOPMENT PLAN 


On 9th September, 1955, the Minister of Housing and Local 
Government approved (with modifications) the above Develop- 
ment Plan. <A certified copy of the plan as approved by the 
Minister has been deposited at the Town Clerk’s Office (Legal 
Section), Guildhall, Bath. The copy of the plan so deposited 
will be open for inspection free of charge by all persons interested 
between the hours of 9.30 a.m. and 12.30 p.m. and from 2.30 p.m. 
to5 p.m. on every weekday other than Saturdays when the hours 
are 9.30 a.m. to 12 noon. The plan became operative as from 
27th September, 1955, but if any person aggrieved by the plan 
desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval 
of the plan, he may, within six weeks from 27th September, 
1955, make application to the High Court. 
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the Minister. The houses fronted to cul-de-sac streets with 
walls at one end and at that end further property was erected, 
at a later date, facing to a street running at right-angles to the 
two cul-de-sacs mentioned, so that a backyard at the rear of the 
new property was partly closed in by the gable wall of the 
condemned houses. A part of the new property, however, was 
built up to the gable wall and was constructed, not of faced stone 
as was the condemned property, but of stone rubble. In 
accordance with the requirements of the clearance order the 
condemned houses are being demolished, but the owners of the 
newer adjoining property claim that they have acquired an 
easement for the use of the gable wall for the purpose of enclosing 
the yard of their premises. The portion of the wall of the new 
property which will become exposed by the demolition of the 
condemned property requires to be cement-rendered to keep it 
weatherproof, because the joints are open, and the owners claim 
that this should be done at my clients’ expense, although it is a 
completely separate wall. Further, it has been discovered that 
a cupboard has been constructed in the wall of the new property, 
to the full depth of that wall, using the wall of the condemned 
property as the back of the cupboard. The condemned property 
has been so far demolished as to indicate that, on complete 
demolition, an opening will be left, about the size of a normal 
door, and the owners further claim that my clients must brick 
this up. 


A. It is reasonably clear that the owner of the property that is 
demolished (either voluntarily or pursuant to action under the 
Housing Acts) must either renew support or pay damages, 
where he infringes an easement of support acquired by a neigh- 
bouring owner by grant or prescription (Bond v. Norman {1940} 
Ch. 429). This applies only, however, where there is an easement 
of support. In the present case, the rights claimed are: (a) to 
weatherproof the wall of the new property exposed by the 
demolition, and (b) to brick up the opening in the wall of the new 
property. Assuming that the new property has been erected 
for more than twenty years, we think all the requirements for the 
acquisition of an easement (or easements) by prescription are 
present, provided that these rights (which have certainly not been 
recognised as such before) are capable of subsisting as legal 
easements. As to (a) we do not see how this could be held to be 
an easement, as the right of A to compel B to weatherproof A’s 
wall does not amount to the use in a particular way of 6's land 
by A. As to (bd), if B is to be required to retain his wall for A’s 
benefit, this will amount to the exclusive use of B’s land by 4, 
which right is not then an easement. Neither of these “‘ rights ”’ 
would, in our opinion, be recognised as capable of subsisting as 
easements and, therefore, we think our inquirer’s clients can resist 
the claims of the owners of the new property. 


CouNTY OF BUCKINGHAM DEVELOPMENT PLAN 
Proposals for alterations or additions to the above plan were 
on 28th September, 1955, submitted to the Minister of Housing 
and Local Government. The proposals relate to land within 
the urban district of Beaconsfield and the rural distritts of 
Aylesbury, Amersham, Eton, and Wycombe. The proposals 
consist of town maps and accompanying maps and documents 
for Beaconsfield, Haddenham, Amersham and Chesham Bois 
Chalfont St. Peter and Gerrards Cross, and Princes Risborough 
A certified copy of the proposals, as submitted, has been 
deposited for public inspection at the County Hall, Aylesbury 
Certified copies of the proposals or certified extracts thereof so 
far as they relate to the under-mentioned districts have also 
been deposited for public inspection at the places stated below : 
Beaconsfield Urban District: South-East Bucks Area Planning 
Office, Ravenswood, Windsor Road, Slough ; South-West 
Bucks Area Planning Office, 164 West Wycombe Road, High 
Wycombe ; Offices of the Beaconsfield Urban District Council, 
Council Hall, Beaconsfield. Aylesbury Rural District: Area 
Planning Office, 22 Walton Street, Aylesbury. Amersham Rural 
District South-East Bucks Area Planning Sub-Office, 
Elmodesham House, High Street, Amersham. Ffon 
District: South-East Bucks Area Planning Office, Ravenswood, 
Windsor Road, Slough; South East-Bucks Area’ Planning 
Sub-Office, Elmodesham House, High Street, Amersham 
Wycombe Rural District: South-West Bucks Area Planning 
Office, 164 West Wycombe Road, High Wycombe. 


Rural 
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The copies or extracts of the proposals so deposited, together 
with copies or relevant extracts of the plan, are available for 
inspection, free of charge, by all persons interested, at the places 
mentioned above between the hours of 9.30 a.m. and 4.30 p.m 
on Mondays to Fridays, and 9.30 a.m. to 12 noon on Saturdays 
Any objection or representation with reference to the proposals 
may be sent in writing to the Secretary, Ministry of Housing 
and Local Government, Whitehall, London, $S.W.1, before 
19th November, 1955, and any such objection or representation 
should state the grounds on which it is made. Persons making 


an objection or representation may register their names and 
addresses with the Clerk of the Bucks County Council, County 
Hall, Aylesbury, and will then be entitled to receive notice of 
any amendment of the plan made as a result of the proposals. 


The University of London announces the three following 
Special University Lectures in Laws On 24th October, at 
King’s College, Strand, W.C.2, a lecture on Causation in the Law 
by Professor H. L. A. Hart, M.A., Professor of Jurisprudence 
in the University of Oxford and Fellow of the University College, 
Oxford. On 21st November, at University College, Gower 
Street, W.C.1, a lecture on Comparative Ancient Law by A. 5 
Diamond, Barrister-at-Law, M.A., LL.D., Master of the Supreme 
Court, Queen’s Bench Division. On 5th December, at University 
College, Gower Street, W.C.1, a lecture on Donoghue v. Stevenson 
in Retrospect by R.F.V. Heuston, LL.B., M.A., Fellow of Pembroke 
College, Oxford 

Each of these lectures will commence at 5 p.m. and admission 
will be free without ticket. 


The Attorney-General has decided that, from 6th October, 
1955, no fees shall be payable to him by relators in respect of 
the matters listed under the heading ‘‘ Fees’’ in the note to 
R.S.C., Ord. 1, r. 1, on p. 3 of the current edition of the Annual 
Practice. The decision does not affect fees already paid. 


THE LAW SOCIETY HONOURS EXAMINATION 


At the June, 1955, Examination for Honours of Candidates 
for Admission on the Roll of Solicitors of the Supreme Court, 
the Examination Committee recommended the tollowing as 
being entitled to Honorary Distinction: First Class (in order 
merit): Ian Stobbs Stephenson, B.A., LL.B. (Cantab.) ; 
George Anthony Harrison, B.A., LL.B. (Cantab.); John 
Atkinson, LL.B. (Manchester) ; Geoffrey Guy Williams, B.A., 
LL.B. (Cantab.). Second Class (in alphabetical order): Paul 
Horton Albrecht ; Gunnar Richard Andersen, LL.B. (London) ; 
Anthony Vennick Chesterfield Astley, LL.B. (London) ; Mary 
Corinne Blackborn, B.A. (Cantab.) ; John George Bower, LL.B. 
(London) ; Allan Peter Brown, LL.B. (Durham) ; John Herbert 
Cawdery, LL.B. (London) ; Michael John Watson Churchouse, 
B.A. (Oxon) ; Michael Francis Collecutt; David Spence 
Corder, B.A., LL.B. (Cantab.); Peris Miles Coventry, LL.B 
(London); John Cowling, B.A. (Oxon) ; David Michael 
Crocker, LL.B. (Bristol); Alan Henderson Crute, LL.B 
(Durham); Dudley John Dean; Oliver Robin Durrant ; John 
Essery Ellis, LL.B. (Liverpool) ; Leonard Derrick Freedman, 
LL.B. (London); Alan Nathan Gershon, LL.B. (London) ; 
Kenneth George Haddock, LL.B. (Birmingham) ; John Salmon 
Hall, LL.B. (London); Michael Paul Chetwynd Hayes, LL.B. 
(Birmingham) ; David Douglas Hayward ; Leslie Edwin Head, 
B.A., LL.B. (Cantab.); Alan Robert Hurley, B.A. (Oxon) ; 
Gavin James Ironside-Smith, B.A. (Cantab.); Ronald Julian 
Ison, LL.B. (Liverpool) ; Frederick Clifford Johnston, LL.B. 
(London); Ann Joslin, LL.B. (London); John Emmett 
Kitcatt, B.A., LL.B. (Cantab.) ; John 


of 


Geoffrey Maurice Lewis ; 
Probart Medlicott, B.A. (Cantab.); John Stuart Mills, LL.B. 
(Liverpool) ; Samuel Mocton, LL.B. (Manchester); Terence 
Albert Nelson, B.A. (Cantab.); Norman Edwin Palmer, B.A. 
(Wales); William Dennis Park; Alan Davies Parsons, B.A. 
(Oxon); Elsie Sales, M.A. (Cantab.) ; Richard Savinson, LL.B. 
(London) ; Geoffrey Brian Scarth, LL.B. (Durham); Marcus 
Clive Sefton-Green, B.A. (Oxon) ; Christopher James Sheward, 
B.A. (Oxon); Stanley Godfrey Simpson, LL.B. (London) ; 
Peter Brownlow Spark ; Richard Bailey Stringfellow ; Geoffrey 
Harry Taylor, LL.B. (London) ; John Frederick Thompson, LL.B. 
(Liverpool) ; Geoffrey Minton Tideswell, 1.L.B. (Manchester) ; 
Margaret Cynthia Walker, LL.B. (London); Terence Corbett 
Whitney ; David Harold Arthur Winch, B.A., LL.B. (Cantab.) ; 
Neville Clarkson Wright, B.A. (Cantab.) ; Alfred Young, LL.B. 
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Third Class (in alphabetical order) : George William 
LL.B. (London); Ian Montague Oliver 
(Cantab.); John Richard Bettinson, LLB, 
Richard Paul Brooks, LL.B. (Manchester): 
William Michael Peter Hamilton Child: 
LL.B. (London); Martin Wallace 
Davis, LL.B. (Manchester); Jeremy 
Roger Wilding Ellis; Frederick 
David Joseph Goldstone, LL.B. 
Michael 
Lewis 


(London) 
Black Anderson, 
Andrews, B.A. 
(Birmingham) ; 
Lewis John Castro ; 
Margaret Mary Christie, 
Compton; Peter John 
Debenham, B.A. (Cantab.) ; 
Ian Entwistle, B.A. (Cantab.) ; 
(London) ; Geoffrey Clive Grant, LL.B. (Liverpool) ; 
Waude Gray; David Cecil Hollands; Christopher 
Richard Ingram, B.A. (Cantab.); Richard James Anthony 
Iveson, B.A. (Oxon) ; Geoffrey Brian Johnson; George 
Llewellyn Law, B.A. (Cantab.); Adrian Lovel Littleton, B.A, 
(Cantab.) ; Walter Maddocks; Robert David Mason; Nigel 
Harold Moore, B.A. (Cantab.); Roger Alexander Parker; 
Robert Edwin Parslow, B.A. (Cantab.) ; Mervyn Hugh Phillips, 
LL.B. (Liverpool) ; Hugh Sefton Pigott, B.A. (Cantab.) ; George 
Pollard; Francis Adrian Rant; Nigel Back Raywood ; Gaius 
Hedley Redington, LL.B. (London) ; Archibald Reid ; Samuel 
Arthur Rowley, LL.M. (Birmingham) ; Christopher Raymond 
Rubinstein, B.A. (Cantab.) ; Robert Murray Sears, B.A. (Oxon) ; 
Roger Hugh Smith, LL.B. (Wales); David Joseph Solomon, 
LL.B. (Manchester); John Bernard Stout, B.A. (Cantab,) ; 
Nicholas Christopher Walsh ; Reginald Royston Watson, LL.B. 
(London); Henry Taylor Williams, LL.B. (Liverpool). The 
Council of The Law Society have accordingly given Class 
Certificates and awarded the following prizes : to Mr. Stephenson 

The Clement’s Inn Prize ; to Mr. Harrison—The Daniel Reardon 
Prize; to Mr. Atkinson—The Clifford’s Inn _ Prize; to 
Mr. Williams—-The New Inn Prize. The Council have given 
Class Certificates to the candidates in the second and third classes, 
hundred and sixty-three candidates gave notice for 
examination. 


One 


OBITUARY 


Mr. T. F. DUGGAN 
Thomas Foster Duggan, a former Birmingham solicitor, 
He was admitted in 1902. 


Capt. BRUCE HUMFREY 
Captain Bruce Humfrey, D.L., J.P., registrar of the Croydon 
Court Group, and for many years one of the editors of the 
County Court Practice, died on 7th October at Redhill, aged 58. 
Admitted in 1924, he became an assistant official solicitor to the 
Supreme Court in 1933, and a county court registrar in 1934. 
He was appointed a Deputy Lieutenant of Surrey in 1951. 


Mr. G. T. LITTLE 
Little, solicitor, of London, 


5th October at Fulham. He was admitted in 1926. 


, Mr. L. A. SHIRLAW 
lewis Andrew Shirlaw, solicitor, of Wednesbury, died on 
He was admitted 


Mr 


has died aged 82. 


Mr. George Thomas died on 


Mr 
6th October at Wolverhampton, aged 70. 
in 1906 

Mr. J. C. St. L. STALLWOOD 

Mr. John Charles St. Laurence Stallwood, solicitor, of London, 
W.C.1, and Reading, has died. Admitted in 1900, he was 
prominent in local government for many years both in Holborn 
(of which he had been mayor) and Reading. Until 1946 he was 
registrar of Reading County Court, and in 1951 he was elected 
a freeman of the City of London. 


Mr. C. J. E. H. TOZER 
Mr. Cyril John Edmonds Howard Tozer, M.A., solicitor, of 
Reading, has died, aged 53. He was admitted in 1928, and for 
eighteen years he was secretary of the Reading and_ District 
Solicitors’ Association. 
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